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[bookmark: _GoBack]Affidavits are required by the voluntary action program (VAP) statute (ORC 3746.20), when any information, data, documents, or reports are submitted by any of the following to another person (or to the agency) for the purposes of the voluntary action:
a) Person undertaking the voluntary action, i.e. the Volunteer
b) A certified professional (CP)
c) A certified laboratory (CL)
d) Any other person who performed work to support an no further action (NFA) letter

In addition, there are specific steps that must be followed when issuing an NFA letter and requesting a CNS from the director, including the proper use of and reliance on affidavits.  Attachment A includes a summary of the steps required by OAC 3745-300-13 to issue a NFA letter and request a CNS from the director.

In general, affidavits are required when information is transferred between parties conducting a voluntary action or when information is submitted to the agency.  VAP rules require affidavits in varied circumstances, such as: OAC 3745-300-02(C) (for sufficient evidence demonstration); 3745-300-04(D) and (H) (for laboratories); 3745-300-05 (for certified professionals), 3745-300-10(C) (for USD requests), 3745-300-11 (for remedial activities, including verification of completion of remedial activities, Remedy revision notice, and pathway omission requests), and 3745-300-13 (for NFA letters and supporting documentation).  Most submittals to the agency have application forms, and templates for affidavits are included as part of that form or application.  Affidavit templates associated with the specific application form (usually for the CP) should be used for those submissions or requests to the agency.  This guidance covers the affidavit requirements for issuing a NFA letter and requesting a CNS from the director.  

The following summarizes the types of affidavits required specifically by OAC 3745-300-13 to support the request for a NFA letter.  Example affidavits are provided in Attachment B after this guidance, unless otherwise indicated.    

Volunteer’s affidavit – Used for submission of information related to a voluntary action to a CP, CL, or the agency.  Examples include reports, records, or other information submitted to a CP pursuant to OAC 3745-300-13(B).  A volunteer must submit information, data, documents or records under affidavit in accordance with OAC 3745-300-13(O).

Certified Professional affidavits:
Each issuance of an NFA letter (or addenda)[footnoteRef:1] – Used by a CP when issuing a NFA letter to the volunteer or when submitting an NFA letter to the director for a CNS, in accordance with OAC 3745-300-13(Q).  When an NFA letter is issued by the CP, the same affidavit used to issue the NFA letter to the volunteer should also be used when submitting the NFA letter to the agency to request a CNS on behalf of the volunteer.  Therefore a CP should execute multiple copies of the issuing affidavit, one for the volunteer and one for Ohio EPA.  The second executed affidavit will only be used if the volunteer chooses to request a CNS.  [1:  See affidavit template included in the “Ohio EPA-VAP form for NFA Letter and CNS request”.   The template is posted at: http://www.epa.ohio.gov/portals/30/vap/docs/NFA%20Letter%20template%204-22-15.docx.  ] 

Documents other than a NFA letter – Used when providing information related to a voluntary action to a CP, CL, or the agency.  An example includes situations when multiple volunteers at a property have hired their own CPs to prepare documents related to the voluntary action, assuming the CPs have different employers.  If so, the CPs must submit the information, data, documents or records to the other parties involved (including each other) under affidavit in accordance with OAC 3745-300-13(O).  

Certified Laboratory affidavit – Used by CL when providing information related to a voluntary action to a Volunteer, CP, the agency, or any other person.  An example is the submission of laboratory analytical report to a CP or other consultant.  Information, data, documents or reports must be submitted under affidavit in accordance with OAC 3745-300-13(P).  

“Other Person” affidavit – Used by a person other than a Volunteer, CP, or CL when providing information related to a voluntary action to a CP, CL, or the agency.  Examples include submission of a Phase I report, risk assessment report or other documents to a volunteer or a CP by a consultant or consulting firm not associated with the CP or the CP’s employer.  Information, data, documents or records must be submitted under affidavit in accordance with OAC 3745-300-13(O).  
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Attachment A
Steps for Issuing a NFA Letter and 
Requesting a CNS




Steps for Issuing a No Further Action (NFA) Letter and 
Requesting a Covenant Not to Sue (CNS)

Step 1 – Receipt of Information [OAC 3745-300-13(B)]
Volunteer (or other persons performing work to support the NFA letter request) submits (by affidavit) to the certified professional (CP) all relevant investigatory and remedial information pertaining to the property.
Step 2 – Review of Information [OAC 3745-300-13(D)]
· CP reviews the investigatory and remedial information to determine whether the property complies with applicable standards
· CP must conduct an eligibility evaluation to determine whether the property meets all eligibility requirements
· CP must ensure Phase I Property Assessment activities were last conducted within 180 days prior to issuing NFA letter
· CP must have conducted a walk-over of the property within 180 days prior to issuing NFA letter
Step 3 – Preparation of NFA Letter [OAC 3745-300-13(E)]
If after performing the review of the investigatory and remedial information the CP concludes the property meets or will meet applicable standards, the CP may prepare the NFA letter for the property.
Step 4 – Issuance of NFA Letter [OAC 3745-300-13(F)]
To issue the NFA letter, the CP must send a copy of NFA letter to the volunteer accompanied with:
· Written request that the volunteer notify the CP as to whether the volunteer wishes to submit the NFA letter to the director
· Written notice informing the volunteer that the original NFA letter may be submitted only to the director by the CP and that the volunteer may receive a CNS from the director only if the original NFA letter is submitted to the director on behalf of the volunteer by the CP
· CP’s affidavit issuing the NFA letter (date of CP affidavit determines NFA letter issuance date)
Step 5 – Volunteer’s Decision [OAC 3745-300-13(G)]
Promptly after receipt of NFA letter the volunteer must do one of the following:
· Send written notice to CP which indicating whether or not the volunteer wishes the CP to submit the NFA letter to director
· Send the director a copy of the written notice sent to the CP
Step 6 – CP Acts on Volunteer’s Decision [OAC 3745-300-13(H)]
Promptly after receipt of written notice from volunteer the CP must do one of the following:
· Submittal for a CNS – Send the original NFA letter (accompanied by an original CP affidavit from Step 4) to the director on behalf of the volunteer, if the volunteer wishes to request a CNS
· No CNS requested – Send the original NFA letter to the volunteer, if the volunteer does not wish to request a CNS





Attachment B
Example Affidavits


Affidavit by Volunteer Pursuant to OAC 3745-300-13(O)
[for submissions under OAC 3745-300-13(O):  Volunteer providing information to any person for conducting or completing a voluntary action]


State of ______________________	)
						)	ss:
County of ____________________	)


I,                                          [name of affiant], being first duly sworn according to law, state that, to the best of my knowledge, information and belief:

1.	I am an adult over the age of eighteen (18) years old and competent to testify herein.

2.	I am authorized to submit this affidavit on behalf of ___________________ [name of Volunteer], defined under Ohio’s Voluntary Action Program as the “Volunteer.”

3.	A voluntary action is being conducted or completed at property known as ___________________________, which is located at ___________________ [property’s name and address] (the "Property").

4.	The purpose of this submission is to________________________ [describe overall purpose; e.g., “provide a Phase I property assessment report,” “provide a report documenting completion of hazardous waste unit closure”] for the voluntary action or Property.  

5.	The following information, data, documents or reports are submitted under this affidavit: ____________________________ [describe the materials by the report title, author, date, type of documents, such as: Phase 1 Property Assessment report (XYZ Environmental, May 2009) or generator closure report for former Drum Storage Area (HN Corp, 2006).]			

[Also insert the following paragraph when the submission is to a Certified Professional in support of an NFA Letter:] 
6. 	The work indicated by this submission was conducted in compliance with all applicable local, state and federal law and regulations.  

7.	The information, data, documents and reports submitted under this affidavit are true, accurate and complete.

Further affiant sayeth naught.
		                                                           
							          _________________________________________
							          Signature of Affiant


Sworn to before me and subscribed in my presence this ____ day of _______________, 20____.


							          _________________________________________
							          Notary Public

Affidavit by Certified Professional Pursuant to OAC 3745-300-13(O)
[for submissions under OAC 3745-300-13(O):  CP providing information for conducting or completing a voluntary action, not for the submittal of an NFA letter or an addendum to an NFA letter]


State of ___________________	)
					)	ss:
County of _________________	)


I, _______________________ [insert name of Certified Professional affiant], being first duly sworn according to law, state that, to the best of my knowledge, information and belief:

1.	I am an adult over the age of eighteen (18) years old and competent to testify herein.

2.	I am a Certified Professional, CP No.____, in good standing under Ohio Revised Code (ORC) Chapter 3746 and Ohio Administrative Code (OAC) Chapter 3745-300.

3.	A voluntary action is being conducted or completed at property known as ___________________________, which is located at ___________________ [property’s name and address] (the "Property").

4.	The purpose of this submission is to________________________ [describe overall purpose; e.g., “provide a Phase I property assessment report,” “provide a report documenting completion of hazardous waste unit closure”] for the voluntary action or Property.  

5.	The following information, data, documents or reports are submitted under this affidavit: ____________________________ [describe the materials by the report title, author, date, type of documents, such as: Phase 1 Property Assessment report (XYZ Environmental, May 2009) or generator closure report for former Drum Storage Area (HN Corp, 2006).]			

[Also insert the following paragraph when the submission is to a Certified Professional in support of an NFA Letter:] 
6. 	The work indicated by this submission was conducted in compliance with all applicable local, state and federal law and regulations.  

7.	The information, data, documents, and reports identified in this affidavit are true, accurate and complete.		

Further affiant sayeth naught.
								
															                                                                     
								Signature of Affiant

Sworn to before me and subscribed in my presence this           day of                                      ,                .
                                               

														
Certified Professional Affidavit Pursuant to OAC 3745-300-13(O)
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						       		Notary Public	 
Affidavit by Certified Lab Pursuant to OAC 3745-300-13(P)
 [For VAP certified laboratories to attest to “certified data” under OAC 3745-300-13(P) and OAC 3745-300-04(A). Note that Ohio EPA is to receive a legible copy of the CL’s affidavit.  The entity that received the CL’s analytical report under affidavit may retain the CL’s affidavit original.]


State of ___________________	)
)	ss:
County of _________________	)


I, [insert name of the affiant who will sign this affidavit], being first duly sworn according to law, state that, to the best of my knowledge, information and belief:

1.	I am an adult over the age of eighteen years old and competent to testify herein.

2.	I am employed by [insert laboratory name] (“the laboratory”) as [insert affiant’s job title].   I am authorized to submit this affidavit on behalf of the laboratory.

3.	The purpose of this submission is to support a request for a no further action letter or other aspects of a voluntary action, under Ohio’s Voluntary Action Program (VAP) as set forth in Ohio Revised Code Chapter 3746 and Ohio Administrative Code (OAC) Chapter 3745-300.

4.	[Insert laboratory name] performed analyses for [insert client’s name] for a voluntary action at property known as [insert property’s name and address].

5.	This affidavit applies to and is submitted with the following information, data, documents or reports for the property:

Document ID	Date of Document



6.	[Insert CL’s name] was a VAP certified laboratory pursuant to OAC 3745-300-04 when it performed the analyses referenced herein.

7.	All analyses under this affidavit consist of VAP “certified data” as described in OAC 3745-300-04(A) - - unless paragraph b., below, specifies the exceptions:

a.	The laboratory performed the analyses within its current VAP certification.  The laboratory was certified for each analyte, parameter group and method used at the time that it performed the analyses.  The analyses were performed consistent with the laboratory’s standard operating procedures and quality assurance program plan as approved under OAC 3745-300-04.

b.	Exceptions, if any: [If no exceptions are known to apply note “none” or “not applicable.”  If exceptions apply specify the exceptions, by listing below the sample number or document ID, analyte or parameter group, and method at issue.  A statement may be added that describes the reasons VAP certified data was not produced. Some possible reasons include:  The analyses specified below (a) may not have been or were not performed consistent with laboratory’s procedures as required by its Ohio EPA-approved SOP or QAPP, or (b) are not encompassed by VAP’s certified lab program.

	Sample Number / Document ID	Analyte / Parameter Group       		Method

 
	See also OAC 3745-300-04(H) for additional situations when disclosure is required.  If no exceptions apply, please delete this bracketed red text.]

8	The information, data, documents and reports identified under this affidavit are true, accurate and complete.

Further affiant sayeth naught.
		                                                           
							          _________________________________________
							          Signature of Affiant


Sworn to before me and subscribed in my presence this ____ day of _______________, 20____.


							          _________________________________________
							          Notary Public
“Certified Laboratory” Affidavit Pursuant to OAC 3745-300-13(P)
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Affidavit by “Other Person” Pursuant to OAC 3745-300-13(O)
[for submissions under OAC 3745-300-13(O):  Person, other than a Volunteer, Certified Professional or Certified Lab, providing information for conducting or completing a Voluntary Action]


State of ______________________	)
						)	ss:
County of ____________________	)


I,                                          [name of affiant], being first duly sworn according to law, state that, to the best of my knowledge, information and belief:

1.	I am an adult over the age of eighteen (18) years old and competent to testify herein.

2.	I am authorized to submit this affidavit on behalf of ___________________ [name of consulting firm or other entity].

3.	A voluntary action is being conducted or completed at property known as ___________________________, which is located at ___________________ [property’s name and address] (the "Property").

4.	The purpose of this submission is to________________________ [describe overall purpose; e.g., “provide a Phase I property assessment report,” “provide a report documenting completion of hazardous waste unit closure”] for the voluntary action or Property.  

5.	The following information, data, documents or reports are submitted under this affidavit: ____________________________ [describe the materials by the report title, author, date, type of documents, such as: Phase 1 Property Assessment report (XYZ Environmental, May 2009) or generator closure report for former Drum Storage Area (HN Corp, 2006).]			

[Also insert the following paragraph when the submission is to a Certified Professional in support of an NFA Letter:] 
6. 	The work indicated by this submission was conducted in compliance with all applicable local, state and federal law and regulations.  

7.	The information, data, documents and reports submitted under this affidavit are true, accurate and complete.

Further affiant sayeth naught.
		                                                           
							          _________________________________________
							          Signature of Affiant


Sworn to before me and subscribed in my presence this ____ day of _______________, 20____.


							          _________________________________________
							          Notary Public
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