Highlighted Changes in Triennial WQS Rule Package

The following are the more significant rule revision under consideration by Ohio EPA as part of
the federally mandated triennial review of the State’s water quality standards (WQS). Agency
speakers at the May 2" public informational meeting will address these topics.

WQS rule definitions [3745-1-02(B)]

Two changes were made to clarify the Coldwater Habitat (CWH) use designation found in rule
3745-1-07. The new definition and the changes to rule 07 will not alter the fundamental
approach used by Ohio EPA in assigning the CWH use. The draft rule changes retain the
original scope of the CWH use designation. The intent is to make the outcome of use
attainability analyses more predictable and defensible through a better definition and the more
complete list cold water species.

(21) "Cold water fauna" means the species of aquatic life adapted to cool (19-22 C) or
cold (15-18 C) thermal regimes and other special stream habitat conditions found in
perennial flowing water associated with the out flowing of shallow or deep water
aquifers, perched springs or natural seeps. Indicators of cold water fauna in Ohio
include, but are not limited to, the organisms listed in table 7-2 of rule 3745-1-07 of
the Administrative Code.

The term “drought” has been defined because the term is used in new rule 3745-1-43 to
describe circumstances where biological criteria are not applicable.

(32) "Drought" means the condition of severe or extreme soil dryness as measured by
values of minus 3.0 or less on the Palmer drought severity index published weekly by
the national oceanic and atmospheric administration. Information about the Palmer
drought severity index is available on the internet at
http://drought.unl.edu/whatis/indices.htm#pdsi.

Three changes in rule -02 were made to help clarify and establish a degree of parity in the
consideration of what constitutes “loss of use” in the context of filling an area of wetland fills vs.
filling a segment of stream channel.

(86) "Stream" means a water body having a channel with well defined bed and banks,
either natural or artificial, that confine and conduct continuous or periodical flowing
water.
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29)(28) "Designated use" means a_beneficial use-ef-the-surface-waters-of the state,-established

(38)

by-the-waterquality-standards; assigned in Chapter 3745-1 of the Administrative
Code for a water body or segment whether or not that use is being attained. Specific

designated uses are defined in rule 3745-1-07 of the Administrative Code.

"Existing use" means a beneficial use actually attained in the water body on or after

November 28, 1975 regardless of the beneficial uses designated for the water body
in_this chapter. Beneficial uses are those set out in rule 3745-1-07 of the
Administrative Code. For aquatic life uses defined by this chapter "actually attained"
means meeting the biological criteria associated with the use, or meeting the
chemical criteria if no biological criteria are applicable, on a permanent or recurring
basis on or after November 28, 1975. For non-aquatic life uses "actually attained"
means meeting the bacteria or chemical criteria for the use on or after November 28,
1975, or confirming that the use as defined by this chapter existed on a permanent or
recurring basis on or after November 28, 1975.

Definitions for two terms related to the new Drainage Uses in rule 3745-1-07 were added.

(48)

"Historically channelized watercourse" means the portion of a watercourse, exclusive

(31)

of adjacent wetlands, on which drainage improvements were constructed pursuant to
Chapter 1515., 6131., or 6133. of the Revised Code, or were constructed under a
similar_state law that preceded any of those chapters. A drainage improvement is
defined in divisions (C)(2) to (C)(4) of section 6131.01 of the Revised Code. If
historical records cannot be located, then visual observations of side cast spoil banks
in_an upland landscape with supporting land surface elevation surveys may suffice
as evidence that the watercourse was historically channelized.

"Ditch_maintenance program"” means the pattern of reqular inspection, maintenance

and repair of drainage improvements authorized and carried out pursuant to petition
ditch laws under Chapter 1515., 6131., 6133., or 6137. of the Revised Code.
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Additions to the list of WQS methodology documents [3745-1-03]

The draft rules include a provision to use the national human health criteria development
protocols published by U.S. EPA.

(k) "Methodology for Deriving Ambient Water Quality Criteria for the Protection of
Human Health (2000), Technical Support Document Volume 2: Development of
National Bioaccumulation Factors, Office of Science and Technology, Office of
Water, U.S. Environmental Protection Agency, Washington, DC, EPA-822-R-03-
030, December 2003." This document is available on the internet at
http://www.epa.qgov/waterscience/criteria/humanhealth/method/index.html.

The draft rules establish a new tiered aquatic life use designations applicable to very small
streams (Primary Headwater Habitat) and cite a specific Ohio EPA field methodology to
evaluate and classify such streams.

(d) "Field Evaluation Manual for Ohio’s Primary Headwater Habitat Streams, Ohio
EPA Division of Surface Water, October 2009 (Version 2.3)." This document is
available on the internet at
http://www.epa.ohio.gov/dsw/wgs/headwaters/index.aspx.

The draft rule Stream Mitigation Rule (3745-1-56) includes a specific Stream Mitigation
Protocol that can be employed by the Agency and permit applicant to characterize the impacts
caused by stream fill activities and to develop acceptable mitigation.

(b) "Compensatory Mitigation Requirements for Stream Impacts in the State of Ohio
(Revision 5.0), Ohio EPA, Division of Surface Water, February 2010." This
document is available on the internet at http://www.epa.ohio.gov/dsw/.
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Additions to the “free froms” [3745-1-04]

The “free froms” have always stipulated that surface waters shall be free from materials
that are harmful to humans, create objectionable color, odor or deposits of sludge or
otherwise create nuisance conditions. The draft rule includes new language that defines a
protocol for recording a public health nuisance arising from manure in surface water. The
protocol is very similar to existing rule content that applies to raw or poorly treated
sewage. The Agency'’s intent is to provide a more defined protocol that inspectors can use
when assessing possible manure spills.

We believe the following rule language is an important change in the rule that provides
specific guidelines for the inspector and the livestock industry. Because the release of
untreated manure into waters of the State is prohibited by numerous other regulations this
rule change should not adversely impact the livestock operator.

(2) An inspection conducted by, or under the supervision of, Ohio EPA, Ohio department
of agriculture, or a sanitarian registered under Chapter 4736. of the Revised Code
documents odor, color or other visual manifestations of manure and water samples
exceed one thousand thirty E. coli counts per one hundred milliliters in two or more
samples when five or fewer samples are collected, or in more than twenty per cent of
the samples when more than five samples are taken.

(a) Representative water samples shall be collected during or shortly after manure
laden runoff reaches surface waters of the state.

(b)  Wherever possible, three or more locations shall be sampled:

(i) A point upstream from the suspected point or points of manure entry;

(ii) A point in the receiving water immediately adjacent to the suspected source
of manure; and

(iii) A point downstream from the suspected point or points of manure entry.
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Revisions to Water Use Designations and Statewide Criteria [3745-1-07]

Uses are defined in rule -07 (re-titled Beneficial Use Designations) and the criteria that protect
the use are presented in four new rules:

e -40, Water Supply Criteria

e -41, Recreation Criteria

e -42 Base Aquatic Life Criteria
e -43, Tiered Aquatic Life Criteria

All the current beneficial uses are carried forward in new rule -07. Significant revisions have
been made to one current beneficial use (Coldwater Habitat).

Coldwater Habitat Use [3745-1-07(F)(4)]

See the discussion on page 1 regarding revised definition for cold water fauna. The current
antidegradation rule requires that any existing CWH use documented through a use attainability
analysis be protected.

Exsiting rule: "Coldwater habitat, native fauna" - these are waters capable of supporting
populations of native coldwater fish and associated vertebrate and invertebrate organisms
and plants on an annual basis. The director shall designate these waters based upon results
of use attainability analyses.

Draft Rule: Native cold water fauna streams. These are waters capable of supporting
populations of native cold water fauna as defined in rule 3745-1-02 of the Administrative
Code. Cold water fauna include, but are not limited to, the organisms listed in table 7-2 of
this rule. The director shall designate these waters based upon results of use attainability

analyses that determine that combinations of these species are present in significant

numbers, or could be present in significant numbers if chemical water quality were not
limiting.

CWH use under the draft rule is demonstrated by the following
— Smallest streams (< 1 sq mi)

» 1 vertebrate species (fish or aquatic salamander), or 4 invertebrate taxa
— Larger streams (> 1 sq mi)

* Brook trout, or 2 species of fish and 2 invertebrate taxa, or 4 invertebrate
taxa
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Additions to Beneficial Uses in 3745-1-07

Seven new beneficial uses are defined in the draft rule:

Base Aquatic Life

General Water Based Recreation
Lake Habitat

Primary Headwater Habitat
Upland drainage

Water conveyance

Navigation

A summary of all the beneficial uses can be found in Fact Sheet - Attachment 2:
Summary of Beneficial Use Designations. Excerpts from rule -07 are presented here.

(E) Base aquatic life use designation.

(1)

These are waters conducive to the survival, protection and propagation of fish and

(2)

other aquatic species that naturally, or through intentional introduction and

management by resource agencies, inhabit surface waters of the state. Other

wildlife species that depend upon aquatic resources are likewise afforded
protection.

The designation of base aquatic life use shall apply to all water bodies that are not

(3)

otherwise desighated under the tiered aquatic life use system described in

paragraph (F) of this rule.

Water quality criteria designed to protect this beneficial use are in rule 3745-1-42 of

the Administrative Code.

(These are the chemical water quality criteria that protect warmwater aquatic
communities in Ohio.)

(F)(9) Primary headwater habitat.

Waters designhated primary headwater habitat — All water body segments with

drainage areas less than 1.0 square mile, unless site-specific data confirm that the

drainage area for a water body should be different and that alternative drainage

area is identified in rule.

Use the PHWH tool box to assign the appropriate class and mitigate according to functional
evaluation of the stream channel and landscape.
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Recreation Uses and Criteria— Rules -07 and -41

A new use (General Water Based Recreation) is defined to recognize that we want the fish from
all waters to be safe to eat and we want all waters to meet basic aesthetic qualities. No new
criteria to protect this use are under consideration. Current aesthetic criteria for MBAS, oil &
grease and phosphorus in rule 07 appear in rule 41.

Excerpts of the new language in rule -07 follows:

(D) Recreation use designations. Water based recreation activities include, but are not

limited to, boating, water skiing, scuba diving, canoeing, kayaking, swimming, wading,

fishing, consumption of sport caught fish, and aesthetic enjoyment of water bodies.

Water quality criteria designed to protect these beneficial uses are in rule 3745-1-41 of

the Administrative Code.

(1) Water based recreation opportunities in Ohio are widespread and can vary due to

attributes of the water body and the time of year. Recreational use designations

apply as follows:

(a) The general water based recreation use applies year round.
(b) e

(2) General water based recreation. These are waters that support, or potentially

support, at least one water based recreation activity. All water bodies are

designated for general water based recreation year round. Water quality criteria

for the protection of the general water based recreation use shall protect the

visual aesthetic qualities of the water and reduce potential human health risks

associated with the coincidental consumption of chemical contaminants present

in sport caught fish.
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(G) Drainage use designations.

[Comment: The terms ditch maintenance program and historically channelized
watercourse are defined in rule 3745-1-02 of the Administrative Code.]

(1) Upland drainage.

(a) These are water bodies constructed in the upper elevations of watersheds to
drain relatively flat topography of excess water during wet periods.

(b) The upland drainage use designation shall apply to all water body segments
that:

(i)  Are historically channelized watercourses:

(ii)  Drain less than 3.1 square miles; and

(iii) Have average gradients no greater than 0.6 per cent at watersheds up to
one thousand acres, no greater than 0.4 per cent at watersheds up to
fifteen hundred acres and no greater than 0.3 per cent at watersheds up

to two thousand acres.

(2) Water conveyance.

(a) These are water bodies constructed or modified from naturally occurring

stream channels to convey excess water during flood events and to drain the

landscapes of excess water during wet periods.

(b) The water conveyance use designhation shall apply to all water body segments
that:

(i)  Are historically channelized watercourses;

(ii) Drain 3.1 square miles or more;

(iii) Are under a ditch maintenance program; and

(iv) Are designated in rules 3745-1-08 to 3745-1-30 of the Administrative
Code for one of the following subcategories of aquatic life use:

warmwater habitat, modified warmwater habitat, or limited resource

water.



(3)
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The director upon considering site-specific information supplied by a government

(4)

entity responsible for drainage improvements may waive the gradient and drainage

area restrictions for the drainage uses specified in paragraphs (G)(1) and (G)(2) of

this rule.

There are no chemical, bacteria or biological criteria designed for the drainage use

(5)

designations.

[Comment: The criteria in rule 3745-1-04 of the Administrative Code, applicable to

all waters, and the criteria associated with any other assigned beneficial use

designations apply to these water bodies.]

All waters assigned a drainage use designation and meeting the conditions of

division (C) of section 6111.12 of the Revised Code shall be subject to an
abbreviated antidegradation review under rule 3745-1-05 of the Administrative

Code.
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Section 6111.12

(C) A historically channelized watercourse provides technical, social, and economic benefits.
Therefore, with regard to a historically channelized watercourse, the director shall not require
further antidegradation review during the review of an application for and the issuance or denial
of a permit under this chapter or a water quality certification under section 401 of the Federal
Water Pollution Control Act if the director finds, after public notice and opportunity for
comment, and a public hearing if significant public interest is shown, that all of the following

apply:

(1) Work is necessary to restore or maintain a drainage or other improvement provided by a
historically channelized watercourse.

(2) The work is performed pursuant to section 1515.08 of the Revised Code or a petition filed
under section 6131.04 or 6133.02 of the Revised Code.

(3) Without the work, flooding threatens public health and safety or may result in significant
damage to public or private property.

(4) The work will not result in the loss of designated or existing beneficial uses as those uses are
described in rules adopted under section 6111.041 of the Revised Code.

(5) The work will not harm or interfere with the protection of federal or state designated
endangered or threatened species.

(6) The historically channelized watercourse is not designated as coldwater habitat, exceptional
warmwater habitat, or a state resource water in rules adopted under section 6111.041 of the
Revised Code.

(7) If information is available concerning resident fishery or macroinvertebrate communities, or
both, in the historically channelized watercourse, the historically channelized watercourse does
not support a particularly diverse or unique warmwater habitat as that term is defined in rules
adopted under section 6111.041 of the Revised Code.

(8) Plans for the work have been submitted to the applicable soil and water conservation district
organized under Chapter 1515. of the Revised Code.

(9) A storm water runoff plan has been developed for the watershed prior to or during planning
and design of the work and the work is consistent with the plan.

10
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Biological Criteria (3745-1-07(B)(4)

The following draft language added to clarify that biological criteria will not apply “by default”

in very small watersheds. Some small watershed can support WWH, EWH or CWH communities

and these situation are protected under the existing use provision of the antidegradation rule.

(c)

Limit of calibration — Except in circumstances documented through site specific

data collection and use attainability analyses, biological criteria shall not apply

at stream locations where the drainage area is less than 1.0 square mile. If the

stream is designated upland drainage, the drainage area cut off point for the

applicability of biological criteria is 3.1 square miles.

Where site specific data are available at locations with drainage areas below

the limit of calibration thresholds, the director shall consider that data, along

with all available information on sampling methods, specialized habitats,

prevailing environmental conditions and other factors that influence biological

criteria scoring, to determine if biological criteria should apply and to

determine the existing use to protect under rule 3745-1-05 of the

Administrative Code.

[Comment: Water bodies designated in rules 3745-1-08 to 3745-1-32 of the
Administrative Code for tiered aquatic life uses with applicable biological

criteria shall retain those designated tiered aquatic life uses while subject to

the limit of calibration thresholds.]
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