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The Common Sense Initiative was established by Executive Order 2011-01K and placed 

within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should 

balance the critical objectives of all regulations with the costs of compliance by the 

regulated parties.  Agencies should promote transparency, consistency, predictability, and 

flexibility in regulatory activities. Agencies should prioritize compliance over punishment, 

and to that end, should utilize plain language in the development of regulations.  
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Regulatory Intent 

1. Please briefly describe the draft regulation in plain language.   

Please include the key provisions of the regulation as well as any proposed amendments. 

This rulemaking addresses Ohio EPA’s pretreatment and indirect discharge permit programs.  

These programs regulate industrial facilities discharging wastewater to publicly owned 

treatment works (POTWs).  These industrial facilities, known as industrial users, discharge 

process wastewater often contaminated by a variety of toxic or otherwise harmful substances.  

Because POTWs are usually not specifically designed to treat these substances, pretreatment 

programs are needed to eliminate potentially serious problems that occur when these 

substances are discharged into public sanitary sewer systems. 

 

The regulations for these programs are located in two inter-related chapters.  OAC Chapter 

3745-3 identifies facilities subject to the pretreatment regulations and sets forth the 

requirements for local POTWs to follow in establishing an approved pretreatment program.  

Rules in this chapter were first adopted in 1984.  OAC Chapter 3745-36 sets forth the 

requirements for Ohio EPA’s indirect discharge permit program, which permits industrial 

users that discharge to POTWs that do not have an approved pretreatment program.  Rules in 

this chapter were first adopted in 1988. 

 

All rules in the two chapters have been reviewed as part of the five year rule review process.  

Ohio EPA is not planning revisions to the following four rules: 3745-3-02, 3745-3-05, 3745-

36-01 and 3745-36-06.  Draft revisions to rule OAC 3745-3-06 will incorporate 

administrative details from the Division of Surface Water’s Toxic Organics Management 

Plan policy available at: http://www.epa.ohio.gov/dsw/policy/policy.aspx.  Only minor 

revisions and clarifications are proposed for the rest of the rules in these two chapters.  Please 

see the related fact sheet for this draft rules comment period for additional information. 

 

2. Please list the Ohio statute authorizing the Agency to adopt this regulation. 

Rule Number Authorizing Statute Proposed Action 

3745-3-01 6111.03, 6111.042 Amend 

3745-3-02 6111.03, 6111.042 No Change 

3745-3-03 6111.03, 6111.042 Amend 

3745-3-04 6111.03, 6111.042 Amend 

3745-3-05 6111.03, 6111.042 No Change 

http://www.epa.ohio.gov/dsw/policy/policy.aspx
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3745-3-06 6111.03, 6111.042 Amend 

3745-3-07 6111.03, 6111.042 Amend 

3745-3-09 6111.03, 6111.042 Amend 

3745-36-01 6111.03, 6111.042 No Change 

3745-36-02 6111.03, 6111.042 Amend 

3745-36-03 6111.03, 6111.042 Amend 

3745-36-06 6111.03, 6111.042 No Change 

 

3. Does the regulation implement a federal requirement?   Is the proposed regulation 

being adopted or amended to enable the state to obtain or maintain approval to 

administer and enforce a federal law or to participate in a federal program?  

If yes, please briefly explain the source and substance of the federal requirement. 

Yes, the regulations implement federal requirements.  The pretreatment program is mandated 

under the federal Clean Water Act and U.S. EPA has delegated the program to Ohio EPA for 

implementation.  The 1972 Amendments to the Clean Water Act established the National 

Pollutant Discharge Elimination System (NPDES) permit program along with U.S. EPA 

promulgated industry-specific technology-based effluent limitations. To implement 

pretreatment requirements, U.S. EPA promulgated 40 C.F.R. Part 128 in late 1973, 

establishing general prohibitions against treatment plant interference and pass through and 

pretreatment standards for the discharge of incompatible pollutants from specific industrial 

categories. 

 

In 1975, several environmental groups filed suit against U.S. EPA challenging U.S. EPA’s 

criteria for identifying toxic pollutants, EPA’s failure to promulgate effluent standards, and 

EPA’s failure to promulgate pretreatment standards for numerous industrial categories. 

As a result of this litigation, U.S. EPA promulgated the General Pretreatment Regulations at 

40 C.F.R. Part 403 on June 26, 1978, replacing the 40 C.F.R. Part 128 requirements.  

 

Ohio EPA received delegated authority from U.S. EPA on July 27, 1983 to implement the 

pretreatment program.  Ohio EPA’s rules in OAC 3745-3 and 36 are based on 40 C.F.R. Part 

403. 
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4. If the regulation includes provisions not specifically required by the federal 

government, please explain the rationale for exceeding the federal requirement. 

Draft amendments to the rules do not contain provisions that exceed federal requirements.   

 

There are two instances where Ohio’s current pretreatment rules exceed the federal 

requirements.  In OAC 3745-3-01, the rule requires POTWs planning to classify a categorical 

industrial user (CIU) located upstream of a combined sewer overflow (CSO) or sanitary 

sewer overflow (SS) to submit, for Ohio EPA’s review, the procedures the POTW will use to 

classify such a user as a non-significant CIU or a mid-tier CIU.  The review can be part of the 

POTW’s long term control plan, or CSO operation plan, or pretreatment program 

modification request.  We are asking for this review because such a user can become a direct 

discharger during an overflow and, therefore, affect the quality of the water of the State.  We 

do not expect substantial extra costs for POTWs as a result of the rule language because Ohio 

EPA is already requiring POTWs to address the discharges from the industrial users located 

upstream of a CSO or SSO in the long term control plans. 

 

In the second instance, the federal regulations allow waivers from pollutant monitoring 

requirements if the discharger can demonstrate that the pollutant is not present in their 

discharge.  OAC 3745-3-03 excludes facilities regulated by the Centralized Waste Treatment 

(CWT) pretreatment standard (40 C.F.R. 437) from getting a waiver because CWT facilities 

have extremely variable incoming loads as a nature of their business; hence pollutants 

demonstrated not present on a particular day may nonetheless present themselves on any 

other given day.  CWT facilities will continue to be required to monitor for up to 23 

pollutants regulated by 40 C.F.R. 437.  This represents no excess costs from what is required 

under the currently effective rule, but could result in more sampling and lab costs beyond 

what is required in the federal rule.  The waiver and associated cost savings for CWT 

facilities under the federal rule are likely to be small because CWT facilities have extremely 

variable incoming loads and it is unlikely that a CWT facility can demonstrate that a 

categorically regulated pollutant is not present in its discharge at all times. 

 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there 

needs to be any regulation in this area at all)? 

In regards to the pretreatment and indirect discharge programs as a whole, POTWs are 

typically not designed to treat toxics in industrial waste and discharges of these toxics can 

cause serious problems. The undesirable outcome of industrial discharges can be prevented 
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using treatment techniques or management practices to reduce and/or eliminate the discharge 

of these contaminants.  The objectives of the pretreatment program are to: 

a. Prevent the introduction of pollutants into POTWs that will interfere with the operation of 

a POTW, including interference with the use or disposal of its sludge; 

b. Prevent the introduction of pollutants into POTWs that will pass through the treatment 

works or otherwise be incompatible with such works; and 

c. Improve opportunities to recycle and reclaim municipal and industrial wastewaters and 

sludges. 

 

Toxic pollutants may pass through the treatment plant into the receiving stream, posing 

serious threats to aquatic life, to human recreation, and to consumption of fish from these 

waters. Pass through can make waters unswimmable or unfishable in direct contrast to the 

goals of the Clean Water Act.   Industrial discharges can also interfere with the biological 

activity of the treatment plant causing sewage to pass through the treatment plant untreated or 

inadequately treated.  Even where the POTW has the capability to remove these toxics, the 

pollutants may end up in the sewage sludge, thereby limiting sludge disposal options or 

escalating the cost of disposal.  

 

Volatile organics discharged to sanitary sewers can accumulate in the head space of sewers, 

increasing the likelihood of explosions that can cause significant damage. Discharges of toxic 

organics can also result in the release of poisonous gas. This occurs most often when acidic 

wastes react with other wastes in the discharge. These can be highly dangerous to POTW 

collection system operators exposed to such conditions in the performance of their duties. 

[Summarized from U.S. EPA’s Introduction to the National Pretreatment Program.  February 

1999. EPA-822-B-98-002.] 

 

In regards to Ohio’s regulations, although they are based on the federal requirements, by 

adopting state rules, Ohio EPA has made the requirements clearer, easier to read and 

understand and contain enough detail to make the permit process more transparent and 

predictable to the regulated community.  As noted in question #4 above, Ohio EPA has also 

included a few tailored provisions to be protective of water quality in Ohio. 

 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 

outcomes? 

Ohio EPA, Division of Surface Water measures the success of its programs through 

biological and chemical sampling and determines whether or not a water body is attaining its 

designated uses.  The status or health of Ohio’s streams, rivers and lakes is reported every 

two years in the Integrated Water Quality Monitoring and Assessment Report, which is 



 

 
- 6 - 

available on Ohio EPA’s website at: 

http://www.epa.ohio.gov/dsw/tmdl/OhioIntegratedReport.aspx.   

The pretreatment and indirect discharge programs protect the function of the receiving 

POTW, making sure pollutants are not passed through the treatment plant untreated and that 

pollutants do not cause an upset at the plant resulting in permit effluent limit violations.  The 

receiving stream should not show impairment from the POTW’s effluent during Ohio EPA’s 

biological and water quality surveys for reasons resulting from industrial wastewaters.  

 

Development of the Regulation 

7. Please list the stakeholders included by the Agency in the development or initial review 

of the draft regulation.   

If applicable, please include the date and medium by which the stakeholders were initially 

contacted. 

For all rules except OAC 3745-36-03, Ohio EPA sent electronic and hard copy interested 

party notification to the Division of Surface Water’s rulemaking interested party list on June 

20, 2011.  Electronic notice was also sent to interested parties on June 20, 2011 through the 

Ohio Business Gateway Regulatory Reform eNotification System.  The comment period 

ended on July 20, 2011.   

 

For OAC 3745-36-03, Ohio EPA sent electronic and hard copy interested party notifications 

to the Division of Surface Water’s rulemaking interested party list on August 23, 2011.  

Electronic notice was also sent to interested parties on August 23, 2011 through the Ohio 

Business Gateway Regulatory Reform eNotification System.  The comment period ended on 

September 23, 2011. 

 

8. What input was provided by the stakeholders, and how did that input affect the draft 

regulation being proposed by the Agency? 

During the comment period, Ohio EPA received one general question and two minor 

comments regarding rule wording.  No revisions were necessary to the draft rules in response 

to the comments. 

 

9. What scientific data was used to develop the rule or the measurable outcomes of the 

rule?  How does this data support the regulation being proposed? 

Scientific data used to support this rulemaking include: 

http://www.epa.ohio.gov/dsw/tmdl/OhioIntegratedReport.aspx
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 40 C.F.R. Part 403 General Pretreatment Regulations for Existing and New Sources 

of Pollution 

 Effluent guidelines and standards in 40 C.F.R. Parts 400-471 

 DSW Policy: Pretreatment and National Pollutant Discharge Elimination System: 

Toxic Organics Management Plan (Revision 4, 12/29/11) 

These items form the basis for the program requirements in Ohio EPA’s rules. 

 

10. What alternative regulations (or specific provisions within the regulation) did the 

Agency consider, and why did it determine that these alternatives were not 

appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 

Ohio EPA has reviewed the rules in these two chapters and determined that major revisions 

are not necessary at this time.  The current effective version of the rules already incorporates 

the federal Pretreatment Streamlining rules published in 2005 and no additional federal 

updates have since occurred.  The few comments Ohio EPA received from interested parties 

did not necessitate revisions to the rules. 

 

Initially, the administrative requirements for the TOMP certification option were not planned 

to be included in the rules.  However, the Agency decided during review of DSW’s Policy 

Manual that the policy for TOMPs should be included in the pretreatment rules.  This will 

organize program requirements in one place and formalize a popular compliance option in 

the rules. 

 

11. Did the Agency specifically consider a performance-based regulation? Please explain. 

Performance-based regulations define the required outcome, but don’t dictate the process 

the regulated stakeholders must use to achieve compliance. 

Not applicable.  As mentioned above, Ohio EPA has been delegated authority from U.S. EPA 

to implement the pretreatment program in accordance with, at a minimum, federal 

requirements.  The federal rules do not allow performance-based regulation in the NPDES 

permitting program. 
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12. What measures did the Agency take to ensure that this regulation does not duplicate an 

existing Ohio regulation?   

Ohio EPA is the delegated state agency for the pretreatment program.  Only a review of 

existing Ohio EPA rules was necessary and no duplication was found. 

 

13. Please describe the Agency’s plan for implementation of the regulation, including any 

measures to ensure that the regulation is applied consistently and predictably for the 

regulated community. 

The Agency will continue to implement the rules through current practices, which include 

inspections and reporting requirements to ensure the rules are applied consistently throughout 

the state. 

 

Adverse Impact to Business 

14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 

please do the following: 

a. Identify the scope of the impacted business community;  

b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time 

for compliance); and  

c. Quantify the expected adverse impact from the regulation.  

The adverse impact can be quantified in terms of dollars, hours to comply, or other 

factors; and may be estimated for the entire regulated population or for a 

“representative business.” Please include the source for your information/estimated 

impact. 

No new costs will be incurred through the draft revisions in this rulemaking. 

 

In regards to the existing pretreatment and indirect discharge program as a whole: 

a.  The impacted business community will include all dischargers that have a  

nondomestic wastewater source that is discharged into a POTW. 

b.  The nature of the adverse impact may include:  a permit fee determined by the local 

approved program or $200.00 if a permit needs to be obtained through Ohio EPA; all 

necessary treatment of the wastewater, if needed; proper maintenance and operational 

expense; wastewater sample collection and proper laboratory analysis; compliance 

monitoring paperwork; and any potential actions against a facility for noncompliance 

issues. 
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c.  The cost of compliance for an industrial user with these rules is site specific and will 

vary greatly based on the type of wastewater being discharged, the receiving POTW’s 

size, the limitations on the strength of the wastewater, the types of samples and the 

amount of sampling that is required, and the amount of pretreatment that would be 

required to satisfy the limitations. 

A small industrial user that discharges to a large POTW may not need to install any 

pretreatment if the wastewater concentrations fall under the local limits and may only 

need to sample once per quarter.  A large industrial user discharging to a small POTW 

may need to comply with limits that require a large amount of pretreatment and may need 

to sample some parameters daily.  

 

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to 

the regulated business community? 

In regard to the National Pollutant Discharge Elimination System (NPDES) and pretreatment 

programs as a whole, the U.S. Congress made the determination that the intent (fishable, 

swimmable waters) justifies the adverse impact to the regulated business community when 

they passed the initial and subsequent amendments to the Federal Water Pollution Control 

Act (also known as the Clean Water Act). 

 

In regard to the current rulemaking, the intent of the pretreatment program is to protect 

downstream sanitary sewers, POTWs and receiving streams from adverse impacts of 

discharges of industrial wastewater.  This program ensures that industries appropriately treat 

their wastewater for the safety and health of humans and the environment.  Revisions to the 

draft rules in this rulemaking have no additional impact on the business community. 

 

Regulatory Flexibility 

16. Does the regulation provide any exemptions or alternative means of compliance for 

small businesses?  Please explain. 

Overall, the regulations do not provide exemptions for small businesses.  Corresponding 

federal regulations and Ohio Revised Code does not provide for exemptions or alternative 

means of compliance for any permittees.  The regulations are applied evenly based on the 

category of industry and type of wastewater discharged, not the size of the industry.  There 

are provisions in the rules to lessen the regulatory burden on industries including monitoring 

waivers and the TOMP certification option. 
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17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 

penalties for paperwork violations and first-time offenders) into implementation of the 

regulation? 

The failure to get a permit under these chapters is not considered a paperwork violation and 

would not fall under the scope of ORC 119.14.  However, the Agency uses enforcement 

discretion and first-time violations of reporting requirements is typically waived.   

 

18. What resources are available to assist small businesses with compliance of the 

regulation? 

The following resources are available: 

 Ohio EPA’s Office of Compliance Assistance and Pollution Prevention (OCAPP) is a 

non-regulatory program that provides information and resources to help small 

businesses comply with environmental regulations.  OCAPP also helps customers 

identify and implement pollution prevention measures that can save money, increase 

business performance and benefit the environment.  Services of the office include a 

toll-free hotline, on-site compliance and pollution prevention assessments, 

workshops/training, plain-English publications library and assistance in completing 

permit application forms.  Additional information is available at 

http://www.epa.ohio.gov/ocapp. 

 Ohio EPA also has a permit assistance web page 

(http://www.epa.ohio.gov/dir/permit_assistance.aspx) that contains links to several 

items to help businesses navigate the permit process, including the Permit Wizard, 

Answer Place, Ohio EPA’s Guide to Environmental Permitting and eBusiness Center. 

 Ohio EPA maintains the Compliance Assistance Hotline 800-329-7518, weekdays 

from 8:00 a.m. to 5:00 p.m. 

 Ohio EPA, Division of Surface Water’s Compliance Assistance Unit provides 

technical support to small (less than 0.5 million gallons per day) wastewater treatment 

plants.  Additional information is available at: 

http://www.epa.ohio.gov/dsw/compl_assist/compasst.aspx.  

 U.S. EPA Small Business Gateway also has information on environmental regulations 

for small businesses available at http://www.epa.gov/smallbusiness/ and a Small 

Business Ombudsman Hotline 800-368-5888. 

 Ohio EPA’s Pretreatment Program Coordinator, Ryan Laake, is available to answer 

questions by calling 614-644-2001 and email at ryan.laake@epa.state.oh.us.  

http://www.epa.ohio.gov/ocapp
http://www.epa.ohio.gov/dir/permit_assistance.aspx
http://www.epa.ohio.gov/dsw/compl_assist/compasst.aspx
http://www.epa.gov/smallbusiness/
mailto:ryan.laake@epa.state.oh.us
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 Ohio EPA’s Pretreatment Program web page 

(http://www.epa.ohio.gov/dsw/pretreatment/index.aspx) contains guidance 

documents, forms and answers to frequently asked questions regarding the 

pretreatment and indirect discharge permit program.  

 U.S. EPA’s Pretreatment Program web page 

(http://cfpub2.epa.gov/npdes/home.cfm?program_id=3) contains guidance documents 

and example compliance documents for the pretreatment program.  

http://www.epa.ohio.gov/dsw/pretreatment/index.aspx
http://cfpub2.epa.gov/npdes/home.cfm?program_id=3

