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Monday, March 11, 2013 1:32:34 PM

CASE NUMBER: 2010 CV 10110 Docket ID: 1787011.

GREGORY A BRUSH

CLERK OF COURTS MONTGOMERY COUNTY OHIO

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

CIVIL DIVISION
STATE OF OHIO, ex rel.
MICHAEL DEWINE, CASE NO. 2010 CV 10110
OHIO ATTORNEY GENERAL,
Judge Mary Wiseman
Plaintiff,
V.

HARSHMAN II DEVELOPMENT
COMPANY, LLC

Defendant.

The Complaint in the above-captioned matter having been filed herein, and Plaintiff State
of Ohio, by its Attomey General, Michael DeWine (‘“Plaintiff” or “State”), and Defendant
Harshman 11 Development Company, LLC (“Harshman” or “Defendant™) having consented to
the entry of this Order;

NOW THEREFORE, without trial of any issue of fact or law, without any admission of
any issues of law, liability or fact, and upon consent of the Parties hereto, it is ADJUDGED,
ORDERED, and DECREED as follows:

L. DEFINITIONS

1. As used in this Consent Order: “the¢ Harshman Site” shall mean the
approximately nineteen (19)-acre piece of property consisting of Parcels Nos. #R72217303-0012
and #R72217303-0034 and located in the 2700 block of Harshman Road in the City of Dayton,

Montgomery County.



II. JURISDICTION AND VENUE

2. This Court has jurisdiction over the Parties and the subject matter of this action
pursuant to Revised Code Chapter 6111. The Complaint states a claim upon which relief can be
granted against Defendant under R.C. Chapter 6111. Venue is proper in this Court.

111. PARTIES

3. Subject to the terms and provisions set forth herein, the provisions of this Consent
Order shall apply to and are binding upon the Parties to this action, and, in accordance with Rule
65(D) of the Ohio Rules of Civil Procedure, their officers, agents, servants, employees,
successors in interest, and those persons in active concert or participation with them who receive
actual notice of this Consent Order whether by personal service or otherwise.

IV. SATISFACTION OF LAWSUIT AND RESERVATION OF RIGHTS

4. Compliance with the terms of this Consent Order shall constitute full satisfaction
of any civil liability by Defendant for all claims alleged in the State’s Complaint. This Consent
Order is in settlement and compromise of disputed claims and nothing in this Consent Order is to
be construed as an admission of facts or liability.

51 Nothing in this Consent Order, including the imposition of stipulated civil
penalties for violations of this Conscnt Order, shall limit the authority of the Statc of Ohio to:

(a) Seek any legal or equitable relief from Defendant or any other appropriate
person for claims or conditions not alleged in the Complaint, including
violations that occur after the filing of the Complaint;

b) Seek any legal or equitable relief from Defendant or any other appropriate
person for claims or conditions alleged in the Complaint that occur or exist

on the date of or after the entry of this Consent Order;

(©) Lnforce this Consent Order through a contempt action or othcrwisc scck
relief for violations of this Consent Order;



(d) Take any action authorized by law against any appropriate person,
including Defendant, to eliminate or mitigate conditions the Site that may
present a threat to the public health or welfare, or the environment; and/or,

(© Bring any legal or equitable action against any appropriate person other
than Defendant for any violation of applicable laws. For the purposes of
this Consent Order, and in particular the provisions of this paragraph, the
term “person” includes: an individual, corporation, business trust, estate,
trust, partnership, association, municipal corporation, interstate body
created by compact, and other officers, agents, employees, attorneys,
and/or those in active concert or participation with any of them.

V. INJUNCTION

6. Defendant agrees and is ordered and enjoined to comply with Revised Code
Chapter 6111 and the rules promulgated thereunder, including, but not limited to, the applicable
provisions of Ohio Adm. Code Chapter 3745-32.

7. By no later than sixty (60) days from the entry of this Consent Order, Defendant
shall execute an environmental covenant pursuant to R.C. 5301.80 to 5301.92, which is identical
in substance to Exhibit A. Within the same time frame, Defendant shall also execute a deed
which transfers the Harshman Site to Harshman Holdings, LLC.

8. By no later than ninety (90) days from the entry of this Consent Order, Defendant

shall supply a copy of the signed and executed environmental covenant and deed to Ohio EPA,
Attn.: Rachel DeMuth, 50 West Town Street, Suite 700, Columbus, Ohio 43215.
9. In the event that Harshman Holdings, LLC will not accept the property,

Defendant shall have an additional one hundred and eighty (180) days to find another party,

approved by Ohio EPA, to which to transfer the Site, subject to and in accordance with the

environmental covenant attached hereto as Exhibit A.



10. If Defendant is unable to find a party within the permitted one hundred and eighty
days described above in Paragraph 9, Defendant shall immediately execute the conservation
easement attached hereto as Exhibit B.

11.  Once Defendant executes an environmental covenant and deed transferring the
Harshman Site to Harshman Holdings, LLC (or another approved party) and delivers same to
Ohio EPA, the Parties acknowledge and agree Defendant will immediately dissolve Harshman 1I
Development Company, LLC in accordance with R.C. 1705.43 and any other applicable
provisions of Ohio law and Administrative Code, and provide written confirmation of such
dissolution to Ohio EPA, Attn.: Rachel DeMuth, 50 West Town Street, Suite 700, Columbus,
Ohio 43215.

V1. CIVIL PENALTY

12.  The Parties agree that, even though a civil penalty is appropriate for violations as
alleged in the State’s Complaint, Defendant has adequately demonstrated an inability to pay an
appropriate civil penalty. Effective immediately upon the entry of this Consent Order, and
continuing until written confirmation of the dissolution of Harshman II Development Company,
LLC is provided to Ohio EPA, Dcfendant shall submit a completc copy of its completed federal
and statc tax rcturns, including all forms and worksheets, to Ohio EPA, Attn.: Rachel DeMuth,
50 West Town Street, Suite 700, Columbus, Ohio 43215, to prove that it continues to have an
inability to pay a civil penalty.

VII. STIPULATED PENALTIES

13.  In the event that Defendant fails to comply with any requirement of this Consent
Order, Dcfendant is liable for and shall immediately pay stipulated penalties in accordance with

the following schedule for each failure to comply:



a.  Defendant shall pay three hundred dollars ($300.00) per day for each day any
requirement of this Consent Order is violated up to the first thirty (30) days of
violation;

b.  For each day any requirement of this Consent Order is violated, between thirty
(30) days and ninety (90) days of violation, Defendant shall pay six hundred
dollars ($600.00) per day;

c.  For each day any requirement of this Consent Order is violated, greater then
(90) days of violation, Defendant shall pay one thousand dollars ($1,000.00)

per day.
14, Stipulated penalties due under this Consent Order shall be paid by check or
money order, payable to “Treasurer, State of Ohio” and mailed to Martha Sexton or her
successor, Paralegal, at the Office of the Attomey General of Ohio, Environmental Enforcement

Section, 30 East Broad Street, 25th Floor, Columbus, Ohio 43215-3400.

VII1. SITE ACCESS

15.  Defendant agrees and consents that Ohio Environmental Protection Agency and
their employees and agents shall have full access to the Site and any appurtenant property within
Defendant’s control at all reasonable times, without the need for a warrant, as may be necessary
for the implementation of this Consent Order and/or to monitor compliance with this Consent
Order and/or Ohio environmental laws. Defendant further agrees and consents that any and all
contractors, subcontractors, consultants, or other persons working for or on behalf of Ohio
Environmental Protection Agency, full access to the Site and any appurtenant property within
Defendant’s control at all reasonable times, without the need for a warrant, as may be necessary.

16. Paragraph 15 of this Consent Order shall not be construed to eliminate or restrict
any right Ohio Environmental Protection Agency may otherwise have under Federal, State or

local law to seck access to the Site.



IX. RETENTION OF JURISDICTION AND WAIVER OF SERVICE

17.  The Court will retain jurisdiction of this action for purposes of enforcing this
Consent Order during the effective term thereof.

X. EFFECTIVE DATE

18.  This Consent Order shall be effective upon the date of its entry by the Court.

XI. COMPLIANCE DATE

19.  The Parties agree and acknowledge Defendant’s compliance with this Consent
Order representing full satisfaction of any civil liability by Defendant for all claims alleged in the
State’s Complaint, as contemplated in paragraph 4 above, shall be deemed complete and fully
satisfied upon (a) Defendant’s execution of an environmental covenant and deed transferring the
Harshman Site to Harshman Holdings, LLC (or another approved party) and delivery of same to
Ohio EPA; and (b) Defendant’s dissolution of Harshman II Development Company, LLC and
delivery of written confirmation of such dissolution to Ohio EPA.

XII. COURT COSTS
20.  Defendant is hereby ordered to pay all court costs of this action.

XIII. SIGNATORIES

21.  Each of thc undersigned representatives of the Parties represents that he/she is
fully authorized to enter into the terms and conditions of this Consent Order and legally bind the
respective party to this document.

XIV. ENTRY OF CONSENT ORDER AND JUDGMENT BY CLERK

22.  Pursuant to Rule 58 of the Ohio Rules of Civil Procedure, upon signing of this
Conscnt Order by the Court, the Clerk is directed to enter it upon the journal. Within three (3)

days of entering the judgment upon the journal, the Clerk is directed to serve upon all parties



notice of the judgment and its date of entry upon the journal in the manner prescribed by Rule

5(B) of the Ohio Rules of Civil Procedure and note the service in the current docket.

IT IS SO ORDERED.

JUDGE WISEMAN

Montgomery County Court of Common Pleas

APPROVED BY:

MICHAEL DEWINE
Ohio Attorney General

/s/ Nicholas J. Bryan

NICHOLAS J. BRYAN (0079570)
JANEAN WEBER (0083960)
Assistant Attorneys General
Environmental Enforcement Section
30 East Broad Street, 25th Street
Columbus, Ohio 43215

Telephone: (614) 466-2766
Facsimile: (614) 644-1926

Attorneys for Plaintiff State of Ohio

DATE

/s/ Adam C. Armstrong

NEIL F. FREUND (0012183)
ADAM C. ARMSTRONG (0079178)
FREUND, FREEZE & ARNOLD
Fifth Third Center

1 S. Main St., Suite 1800

Dayton, Ohio 45402

Phone: (937) 222-2424

Fax: (937) 222-5369
callison@ffalaw.com
aarmstrong@ffalaw.com

Attorneys for Defendant
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General Divison
Montgomery County Common Pleas Court
41 N. Perry Street, Dayton, Ohio 45422

Type: Agreed Entry Signed By Judge
Case Number: 2010 CV 10110

Case Title: STATE OF OHIO EX REL vs HARSHMAN II DEVELOPMENT
COMPANY LLC

So Ordered

Ma‘bw' Semam—

Electronically signed by mwiseman on 2/ 40:11  page 23 of 23






