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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

STATE OF OHIO, ex rel. ¢ . CASENO.: 2:1l-cv-308
MICHAEL DEWINE - : (consolidated with 2:08-cv-709)
OHIO ATTO RNEY GEN‘ERAL : '

_ Pszm@i}ﬁ. |

V. N

OTTERBEIN UNIVERSITY “
Defendant,

nnd :

UNITED STATES OF AMERICA
UNITED STATES DEPARTMENT OF
DEFENSE, and LEON PANETTA,'

in his capacity as SECRETARY OF THE
DEPARTMENT OF DEFENSE

o &8 a8 ew 6&

Defendant. H

CONSENT DECREE FOR IMPLEMENTATION OF REMEDIAL INVESTIGATION
AND FEASIBILITY STUDY

WHEREAS, on June 10, 2011, State of Ohio, by and through Ohio Attorney (General,
Michasl DeWine, at the written request of the Director of the Ohio Environmental Protection
Agency, filed a complaint in this action against Defendants, Otterbein University and the United
States, to seek reimbursement of certain Response Costs (as bereinafter defined) pursuant to
CERCLA, 42 U.5.C. § 9601, ef seg., and to enforce Chio’s solid waste, hazardous waste and water
pollution laws found in R.C. Chapters 3734 and 6111 and rules adopted thereunder.

WHEREAS, on July 22, 2008, Otterbein University, filed a complaint against the Defendant,

" Leon Panetts is now the Secrvtary of the Depariment of Defense and is substituted pursuant to Fed. R. Civ. .
25(d), for the former Secretary Robert Gates.

i JUDGE:GEORGEC.SMITH . -
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United States Department of Defense and Robert M. Gates, in his official capacity as Secrefary of the
Department of Defense {collectively “United States™), aileging that the United States was liable to
Otterbein University for response costs under CERCLA, Rém;lrce Canse}vation and Rmoveryﬁct h
{“RCRA™, m&%ﬁ)mﬁax‘amzy Judgment Act (“DIA™), for environmenial contamination ai the former-
Kilgore munitions mamufacmg facility in Westerville; Ohic.

WHEREAS, the S.mte‘s Complaint, Case No. 11 v 508, and the Otterbein University
Complaint, Case No. 08 ev 709, were consolidated on July 28, 2011.

WHEREAS, the Parties to this Consent Decree for Implementation of Remedial Investigation
and Feasibility Study (hereinafler *Consent Decree™) desire full and final resolution of disputed
claims concerning past response costs incurred and future response costs to be incwrred through the
completion of the RIFS (as hereinafter defined) zm& to avoid the complication and expense of
litigation concerning such disputed claims. The Parties agree that nothing in this Consent Decree is
an admission of any liability arising cut of the transactions or occurrences slleged in the complaints,
The Parties recognize, and the Court by entering this Consent Decree finds, that this Consent Decres
has been negotiated by the Parties in good faith and the implementation of this Conzsent Decree will
expedite the cleanup of the Site and this Consent Decree is fair, reasonabie, and in the public interest.

NOW, THEREFORE, it is herby ORDERED, ADJUDGED and DECREED as follows:
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I STATEMENT OF PURPOSE AND GENERAL PROVISIONS

i In entering into this Consent Decree, the mutual objectives of the State of Ohio and
the Defendants include (1) completion of a Remedial Investigation and Feasibility Study (“RUFS™)
to determine the nature and extent of contamination at and migrating from the spproximate 40-acre
portion of the former Kilgore Manufacturing Company property (“Site”) now owned by Otterbein
University; (2) the reimbursement of certain Response Costs incurred and to be inourred by the Biate
af Chio; and (3} the resolution of the claims asserted by Otterbein University against the United
States concerning past response costs and future response costs to be incurred by Otterbein
University through the completion of the RUFS.

2. The Partles recognize and acknowledge that the settlement embodied in this Consent
Decree is 2 partial resolution of issues related to response sctions that may be necessary at the Site.
The Parties agree that this Consent Decree: (1) requires Otterbein University to conduct and the
United States to finance in part the RI/FS described in greater detail below: (2) resolves all claims for
past response costs incwred by the Parties; and (3) resolves claims for future response costs incurred

by the Parties in connection with the RI/FS required by this Consent Decree.
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3. The Parties also agree that this Consent Decree does not resoive all claims for future
response cosis, and the scope of work in this Consent Decres does not include impiementation of any
final remedial actions resulting from the work performed pursuant to this Consent Decree. The

Parties acknowledge that the State may seek to require imnplementation of the final remedial sotions
through additional agr&exﬁeﬁm, decrees, or orders as appropriate,
if. DEFINITIONS
4. The following definitions shall apply in this Consent Decree:

A “CERCLA” means the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended 42 U.5.C. § 9601, er seq.

B. “Consent Decree” or “Decree” means this Consent Decree and all sitachments
heretn.

C. “Day” means a calendar day, unless expressly stated to be a business day.
“Business Day” means a day other than a Saturday, Sunday or state or federal
holiday. In computing any period of time under this Consent Decree, where the last
day would fall on a Saturday, Sunday or state or federal holiday, the period shali run
until the close of the next business day.

D. “Defendants” means Otterbein University and the United Staies of America,
E. “Divector” means Ohio's Director of Environmental Protection.

F. “Effective Date™ means the date the clerk of the U.8. District Court for the
Southern District of Ghio, Esstern Division, enters this Consent Decres.

€ “Facility” means the former Kilgore Manufacturing Company facility, now
owned by Otterbein University, comprising approximeiely 110 acres and located at
600 North Spring Strest in Westerville, Chio.

H. “Feasibility Study” means the study underiaken to develop and evaluate
options for remedial action and is more fully described in the RI/FS Statement of
Work. The term also refers to the report that describes the results of the study.
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i *Cuidance Documents™ mean those documents identified In Attachment B to
this Consent Decres,

I. “National Contingency Plan” or “NCP” means the Mational Oil and
Hazardous Substances Pollution Contingency Plan, promulgated pursuant to Section
108 of CERCLA, 42 11.5.C. § 9603, codified at 40 CFR. “Part 300, inchuding, but not
limiteq to, any amendments thereto.

K. “Ohio EPA” means the Ohio Environmental Protection Agency and its
designated representatives,

L. “Chio Response Costs™ means the State of Ohio’s costs of “response” as that
term ig defined by Section 101(25) of CERCLA, 42 U .8.C. § 9601(25), that are not
incousistent with the Natiopal Contingency Plan, and that have been incurred, or will
be incurred, by the State related to the investigation and remediation of the Site
including, but not limited to, payroll costs, contractor costs, avel costs, direct costs,
overhead costs, administrative costs, legal and enforcement related costs, oversight
costs, laboratory costs, the costs of reviewing and developing plans, reports, and
other items puarsusant 1o this Consent Decree, verifying the Work, or otherwise
implementing or enforcing this Consent Decres.  For purposes of this Comsent
Decree, “Past Ohic Response Costs™ are those costs incurred on and before
December 31, 2010, “Future Chio Response Costs” are those costs incurred afler
December 31, 2010 in connection with the RIUFS required by this Consent Decree.

M.  “Otterbein’s Response Costs™ means all costs related or pertaining to the
Facility that are necessary, that are consistent with the NCP, and have been
previousiy incurred et the Faciiity or will be incurred through the performance of the
Work required by this Consent Decree. Otterbein’s Response Costs to be incumred in
the future, through the performance of Work required by this Consent Decree, do net
include response costs incurred as a result of any necessary removal or remediation
actions taken before the completion of the RI/FS.

N. “Paragraph” means a portion of this Consent Decree idemtified by an Arabic
numesal of ab Uppercase or lowercase igtter.

0, “Parties” means collectively the State of Ohio, Otterbein University and the
{Jnited States.

P “Performing Defendant” means Ottarbein University,

Q. “Plaintiff” or “State” means the Ohio EPA by and through the Chic Attomey
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General,

2. “Pre-investigation Evaluation Report” means the document prepared by the
Performing Defendant to document the performance and results of the RVFS scoping
tagks 1o establish the framework for the subsequent development of the RIFS Work
Plan.

8. | .‘.&.‘RCRﬁ”*.mmns the Solid Waste ﬁiép@s&iﬁct, Y amen&ed, 42 UK.C.
5§ 6901, ef seq. (also known as the Resource Conservation and Recovery Act).

T. “Remedial Investigation™ means a process undertaken to determine the nature
and extent of contamination at the Sife and is more fully described in the RIFS
Statement of Work. The term also refers to the report that describes the resuits of the
investigation.

. “RIFS” means the Remedial Investigation and Feasibility Study.
V. “RIFS Statement of Work” means the “Ceneric Statement of Work for

Conducting Remedial fnvestigations and Feasibility Studies™ for the implementation
of the BRI and FS at the Site, as set forth in Altechment A of this Consent Dectze.

W.  “RIFS Work Plan” means the document submitted by Performing Defendant
pursuant to this Consent Decree and approved by Ohio EPA,

K. “Section” mesns a portion of this Consent Decree identified by a Roman
nimeral.
Y. “Site” means the approximate 40-acre portion of the Facility, as depictad on

Attachment C, where the reatinent, storage, and/or disposal of hazardous wasie
and/or hazardous substences, and/or the discharge to waters of the state of industrial
waste or other wastes have ocourred, including any other area where such hazardous
wastes, hazardous substances, indusirial wastes, and/or other wastes have migrated or
ihreaten to migrate.

Z. “State” means the State of Ohio by and through its Atiorney General on
behalf of the Ohio Environmental Protection Agency.

AA, “Transferee™ means any foture owner of any inferest in the Site, including but
not Hmited to, owners of an interest in fee simple, mortgagors, sasement holders, and
lessees. '
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BB. “United Sistes” means the United States of America and esch of its
departinents, agencies, and instromentalities, including but not lmited to the United
States Department of Defbnse,

CC.  “Waste Material” means {1) any “hazardous waste™ under R.C. 3734010 or
. Ohio Adm, Code 3745-50-10{A) or 3745-51-03; {2) any “hazardous constituents™ as
_that term is defined In Ohio Adm. Code 1745- 50- 10(A) and listed in the appendix to
Ohio Adm. Code 3745-51-11; (3} any “industrial waste” mder R.C. 81110y or
{4} any “other wastes™ under R.C, 611 1.01{D).

O, "Work” means all activities Performing Defendant is required o perform
undger this Consent Decres.

HEE JURESINCTION AND VENUE

3. This Court has subject matter jurisdiction over claims in the Complaints, pursuant to
28 U.5.C. § 1331 (Federal Question), 42 U.8.C. §§ 9607 and 9613(b) (CERCLA), and 28 U.8.C. §
1367 (Suppiemental Jurisdiction). This Court has personnel jurisdiction over the Parties. Venue is
proper in this Court, Por the purposes of this Consent Decree, the Defendants agree that the State
Compiaint, Case No. 11-cv-508, states one or more claims upon which relief can be granted.

¥, PARTIES BOUND

8. The provisions of this Consent Decres shall apply to and be binding upon Plaintiff,
Defendants, end Defendants’ agents, officers, employees, assigns, and successors in interest.
P@ﬁéming Defendant is ordered and enjoined to provide 2 copy of this Consent Decree to each
contractor it employs to perform Work ftemized herein, Perforring Defendant shall ensure that iis
contractors perform the Work contemplated herein in accordance with this Consent Decree. Mo
change in corporate ownership or status of Performing Defendant, including, withowt limitation, any

transfer of assets or real or personal property, shail in any way alter Defendant’s obligations under
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this Consent Decree.

7. The obligations of Defendants 1o pay the amounts owed to the State under this
Consent @e;:m: are joint and several. In the event of the insaivehéys bankruptey, or other faflure of
any ﬁeﬁamﬁ:ﬁn{ to pay the mo@%s .éwveéi 1o the State by this Consent Decree; the remaining
Defendant shall compiete all such paymenis.

V., CALCULATION OF TTME

g Unless otherwise stated in this Consent Decree, where this Consent Decree requires
getions io be taken within a specified period of time {e. g, “within thirty (30) days™}, this time penod
shall begin the day after the Effective Date of this Consent Decree unless the time is otherwise stated
10 siart at anoiher point in time.

VI. NO ADMISSION

9, With the exception of Paragraph 5, this Consent Decree is not to be interpreied as an
admission on the part of any Party of any issue of fact or law, or Hability or wrongdoing, and it is
expressly understood that no Party, by agreeing to this Consent Decree, admits liability of any sort or
any other issue of fact or law,

VI RESPOMSE ACTIONS

18,  Performing Defendant is ordered and snjolned to comply with all appiicable
provisions of the Ohio hazardous waste laws and water pollition rules as set forth in R.C. Chapters
3734 and 6111 and Ohio Adm. Code Chapters 3743-50 through 3745-69 and 3745-270, Performing
Defendant is ordered and enjoined to comply with and implement the Work requivements set forth in

this Consent Decree.
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11, Performing Defendant shall perform the Work in accordance with this Consent
Decree including but not lmited to the RUFS S0W, all relevant Guidance Decuments, and afl
standards, specifications, and schedules set forth i or developed and approved by Ghio EPA

pursuant to Section XY, Beview of Submittals of this Consent Decree. Defendants shall reimburse

the Sw& for ali Ohio Response Costs and perform all other aﬁli gations of this Consent Decree. All
Work to be performed by the Performing Defendant pursuant to this Consent Decree shall be undey
the direction and supervision of a qualified engineer, geologist or other person with expertise in
hazardous waste site invesiigation and remediation.

- VIIL REMEDIAL INVESTIGATION AND FEASIBILITY STUDY

iZ. Within sixty (60} days of the Effective Date of this Consent Decres, uness otherwise
agreed to by the Parties, Performing Defendant shall submit, porsuant to Section XOIVE, Mailing and

Delivery of Documents. to Chio EPA a RVFS Work Plan for completion of the RY and F8. The

RUFS Work Plan shall be developed in conformance with this Consent Decree, the RUFS 50W,
applicable state and federal law, and the Guidance Documents listed in the attachments 1o this
Consent Decrse. The RIFE Work Plan shall incorporate the Pre-Investigation Evaluation Report
(“PER™), revised in accordance with Chic EPA’s comments, If during RIFS Work Plan
development Ohio BEP A defermines that any guidance démmmﬁ in addition to those specified in the
list of Guidance Documents attached to this Consent Decree affect the Worl to be performed, Ohio
EP A shall notify Performing Defendant and any affected work plan shall be modified accordingty.
After Ohio EPA approves the RUFS Work Plan, pursuant to Section XV, Review of Submittals of

this Consent Order, Performing Defendant shall implement the RI/FS Work Plan in accordance with

i0
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the schedules contained thersin.

X, ADDITIONAL WORK

13, Shouid Obio EPA determine that additional Work is necessary to achieve the
purposes of this {:éns_ent ﬁezmﬁ, as set forth in Section I, Ohio EPA may notify Performing
Defendant in writing of the need for such additional Worle, Within thirty (30) days of the receipt of
such notification from Ohio BPA, Performing Defendant shall prepare and submit te Ohio EPA for
review and approval a work plan for the performance of the additional Work ("Additional Work
Work Plan™). Any required work plan that includes sampling as an element shall include a sampling
pian fogether with a rationale for the sampling activities, locations, quantity and frequency of
sampling, constituents for analysis, and quality control/guality assurance procedures.

14, Performing Defendant shall submit the Additional Work Work Plan for review and

approval pursuant to Section XV, Review of Submittals, and Section XX VI, Mailing and Delivery

of Documents. Upon approval of the Additional Work Work Plan by Ohio EPA, Performing
Defendant shall implement the Additional Work Work Plan in sccordance with the schedules
contained therein.

15, Intheevent thai Performing Defendant determines that additional Work is necessary
to achieve the purposes of this Consent Decree as sef forth in Section 1., Performing Defendant shall
submif & written request for approval to Ohio EPA explaining the need for and detailing the nature of
the additional Work prior to performing the additional Work. Upon agreement by Ohio EPA with
Performing Defendant’s requesi, Performing Defendant shall develop and implerment an Additional

Work Work Plan as set forth in this Section of this Consent Diecree.

11
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16, Inthe eveni that additional Work Is necessary for any task described in this Consent
Decree, the deadline for completing such task(s) shall be extended by the amount of time required 1o
perform the additional Work required, including the period of time required to plan and/or obtain

éppmv&i- froun the Ohic EPA for the performance of such Work

XK. DEED NOTICE, LAND USE AND CONVEYANCE OF TITLE

17 Deed Notice, Within thirty (30) days of the Effective Date of this Consent Decree, or
prior 1o conveying an interest in any property, which is part of the Site, Performing Defendant shall
record a notice on the deed to all property owned by Performing Defendant, which is part of the Site,
with the County Resorder’s Office for Delaware County, Ohio. Performing Defendant shall use the
Deed Motice Template, Attachment D, to complete the notice. The notice shall reference the
existence of this Consent Decree as well as any moniioring, ireatment, or containment devices
present on Performing Defendant’s property. A copy of the recorded notice shall be submitted to
Ohio EPA within thirty (30) days after recording the notice. Thereafter, if Performing Defendant
cOnVeys any inferest in the property inchuded in the Site, each deed, title, or other instrument shall
contain a notice siating that the property is subject to this Consent Decrse and shall reference any
monitoring, treatment, or containment devices present on the property as a result of this Consent
Decree, and shall include a reguiresnent thet any subsequent owner shall not in any way compromize
said monitoring, trestment, or containment devices. In addition, Performing Defendant shall review
the deed notice on an annual basis and revise the deed notiee if new monitoring, treaiment, or

containment devices heve been added to the propsrty sz a resuit of this Consent Decree.

12
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18, Land Use. Performing Defendant, #s successors and assigns shall ensure that no
portion of the Sife shall be used in any manner that would adversely affect the integrity of any
containment, ireatment, or monitoring systems at the Site, or violate any use restrictions applicabie to
the Site uﬁﬁéf this Consent Degrés, ™

{8, Notiee of Transfer of Property. Prior to Performing Defendant’s executing an
instrument conveying any interest in any portion of the Site, including but not limited to easements,
deeds, leases and morigages, Performing Defendant shall notify the Party purchasing the property of
the existence of any containment, reatment, end monitoring systems on the Site, and shail provide a
copy of this Consent Decree to the Party purchasing the property. Performing Defendant shall notify
Ohio EPA af least sixty (60) days in advance of each conveyance of an interest in any portion of the
property that is known to comprise the Site. The notice shall include a copy of the deed transfer
document and the name and address of the Party purchasing the property and a description of the
provisions made for the continued access to and maintenance of the containment, treatment, and
monitoring systems. Within thirty (30) days after conveyance of any interest in any portion of the

property, Performing Defendant shall subipit to Chio EPA, via centified mail, two copies of the

following information:
A. A copy of the deed or other documentation evidencing the conveyance.
B. The name, address, and telephone number of the new property owner and the name,

address, and telephone number of the contact person for the property.
C. A legal description of the property, or the portion of the property, being transferred.

D. A copy of the survey map, if any, of the property, or the portion of the property, being
transferred.

i3
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E. The closing dave of the transfer of ownership of the property, or portion of the
propesty.

¥1. DESIGNATION OF SITE COORDINATORS

200 Within ten {10) days of the Effective Date of this Consent Decree, Performing
Defendant shail s:iésignateg in writing or by electronic meil, 2 Site Coordinator o overses and
implement the Work required by this Consent Decree and to coordinate with the Obio EPA Bite
Coordinator.  Performing Defendant may also designate an silernate Site Coordinator. To the
maximum extent praciicable, communication between Performing Defendant and Ohio EPA
concerning the activities performed under this Consent Decrse zhall be through the Sie
Coordinators. Each Party’s Site Coordinator shall be responsible for ensuring that communications
from the other Party are appropriately disseminated and processed. For the duration of this Consent
Decree, Performing Defendant’s designated Site Coordinator or alternate shall be on-site or on-call
during all hours of Work to be performed pursuant to this Consent Decree. The absence of the Ohio
EPA Site Coordinator from the Site shall not be cause for stoppage of Work unless otherwise
provided,

21, Performing Defendant or Obio EP A may change their Site Coordinator or aliemate by
notifying the other Party at least five (5) days prior (o the change, unless impmcfimi, but in no event
later than the actual day the change is made.

22, Without limiting any authority conferred by law on Ohio EPA, the suthority of the
Ohic BPA. Site Coordinator inelundes, but is net limited to:

A Taking samples and directing the type, quaniity and location of samples to be

i4
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taken by Performing Defendant pursuant o an approved work plan.

B, Cbserving, taking photographs, or otherwise recording information related to
the implementation of this Consent Decree, including the use of any
mechanical or photographic device.

C. . Directing that Waork stop whenever the Ohio EPA Siie Coordinator
determines that the sctivities at the Sife may create or exacerbate a threat to
public health or safety, or threaien fo cause or contribwie fo air or water
pollution or soil contamination,

D. Conducting investigations and tests related o the implementation of this

Consent Decree. Inspecting and copying records, operating logs, contracts
and/or other docoments related 1o the implementation of this Consent Decree,

E. Assessing compliance with this Consent Decree by Performing Defendant
and their agents and/or contractors,

XEE. SAMPLING AND DATA AVATLABILITY

23, Performing Defendant shall notify Chio EP A not less than ten (10) days in advance of
ail sample collection activity. Upon request, Performing Defendant shail allow split and/or duplicate
samples 1o be taken by Ohio EPA. Chio EPA shall also have the right to take any additional sarnples
it deems necessary.

24. . Aspart of the monthly progress reports required in Section XIV, Propress Reports and

Notice, Performing Defendant shall submit to Ohio EPA coples of the resuits of all sampling and/or

tests or other data, including validated rew data and original laboratory reports, zenerated by or on
behalf of Performing Defendant with respect to the Site and any Work related to this Consent

Decyee,

25, Performing Defendant shall subimit to Ohio EPA two (2} copies of all interpretive

reports and written explanations concerning the raw data and oviginal laboratory reports. Such

15



Case: 2:08-cv-00708-GCS-EPD Doc #: 46 Filed: 04/30/12 Page: 16 of 42 PAGEID #: 368

interpretive reporis and writien explanations shall not be submitted in lieu of original lnboratory
reports and raw data. Should Performing Defendant subsequently discover an error in any report or
raw data, Perfoming Defendant shall promptly notify Ohio EPA of such discovery and provide the
correct information, in writing, o
KAWL SITE ACCESRS

26, Asofthe Effective Date of this Consent Decree, Plaintiif and its representatives and
contractors shail have access at all times to the Site and any other property conirolled by or available
to Performing Defendant to which acoess is necessary 1o effectuate the actions required by this
Congent Z}fmr@ﬁ. Access shall be allowed for the purposes of conducting activities related to this

Consent Decree including bui not limited to!

A Monitoring the Work or any other activities taking place at the Bite,

B. Verifying any data or information submitted to Plaintiff,

. Conducting investigations relating to contamination at or near the Site

D, Ohbtaining samples,

E. Assessing the need for, planning, or implementing additionai response actions &t or
near the Site.

F. inspecting and copying records, operating logs, contmacis or other documents
maintained or generated by Performing Defendant or its agents, consistent with this
Consent Decree and applicable law,

3. Using a camera, video recording, sound recording, or other documentary production
equipment.

F. Asgessing compliance with this Consent Decres by Performing Defendant and their
agents and/or contractors,

i6
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27, To the extent that any property of the Site, to which access is necessary to effectuate
the actions requirved by this Consent Decree, is owned or controlled by persons other than Pﬁﬁf@;rqéng
Defendant, Performing Defendani shall use iis best ﬁfﬁ.)i"ﬁ!s. o securé access from such persons for

. Performing Defenﬁaﬁm and Cthio EPA as necessary to effectuate this Consent Decree, Copies of all
access agreements obiained by Performing Defendant shall be provided pwnﬁ.pﬂy to Ohio EPA, If
any access required to effectuate this Consent Decvee is not obtained within thirty (30) days of the
Effsctive Date of this Consent Decres, or within thirty {30) days of the date Chic EPA notifies
Performing Defendant in writing that additional access beyond that previously secured is necessary,
Performing Defendant shall prompily notify Ohio EPA in writing of the steps Performing Defendant
have taken 1o atternpt 1o obtain access. Ohio EPA may, as it deems appropriate, assist Performing
Defendant in obiaining access.

28.  Nothing in this Consent Decree shall be construed to limit the statutory authority of
the Director or his authorized representatives to enter at reasonable times upon any private or public
property, real or personal, to inspect or investigate, oblain samples and examine or copy any records
to determine compliznee with R.C, Chapters 3734 and/or 6111,

%1V, PROGRESS REPORTS AND NOTICE

2%.  Beginning with the first full month following the Effective Date of this Consent
Decree and throughout the period that this Consent Decree is effective, unless otherwise directed by
Chio EPA, Performing Defendant shall submit, by mail or elestronic mail, one (1) copy of written
progress reports to Ohio EPA by the tenth day of every month. At a minimum, the progress reports

shall:
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A, Describe the status of the Work and actions teken toward aclueving compliance with
the Consent Decree during the reporting period.

3. Deseribe the difficulties encountersd during the reporting period and actions taken to
regtify any difficulties.
. Diescribe activities planned for the next month, '

. {dentify changes in key personnel.

E. List targets and actual completion dates for each element of activity, including project
completion.
£ Provide an explanation for any deviation from any applicable scheduie.

G. Indicate what analytical data was received during the period and provide copies of all
data required under Section X1, Sampling and Data Availability.

H. Indicate the quantity of the contaminated soil and waste that was treated and/or
removed znd the contaminated ground water and surface water that was treated, and
indicate where such contaminsted media were disposed.

XV. REVIEW OF SUBMITTALS

30.  This Section applies to zll documents Performing Defendant is required to submitto
Chic EPA for review and approval in accordance with the requirements of this Consent Decree.

31, AHRVES documents submitted to Ohio EPA shall be developed in accordance with
the attached Guidance Documents and RIUFS S30W (Ailachments A and B). Every document that
Performing Defendant is raquired to submit to Ohio EPA under this Consent Decree is subiect o the
review and approval of Ohio EPA in accordance with this Consent Decres and applicable state and
federal laws, Upon review, Ohio EPA may at its sole discretion (1) approve the subsnission in whole

ar in part; {2} approve the submission upon specified conditions or modifications; (3} modify the

18



Case: 2:08-cv-00709-GCS-EPD Doc #: 46 Filed: 04/30/12 Page: 19 of 42 PAGEID # 371

submission; {4} disapprove the submission in whole or in part; {3) notify Performing Defendant of
deficiencies; or (6) any combination of the above,

33 If Ohin EPA disapproves a submittal, in whole or in part, Ohic EPA will notify

(45} days of receipt of Ohio EPA's written notice, or if supplemental feld, laboratory, or other
investigatory work must be performed, within forty-five (43} days of completion of such wark, or
such longer period of time as specified in writing by Ohio EPA, correct the deficiencies and submita
revised submission to Ohio EPA forapproval. Notwithstanding the notice of deficiency, Performing
Disfendant shall proceed to take sny action(s) required by the approved portion(s) of the submission.

33, If Chio EPA doss not approve a revised submission, in whole or in part, Chio EPA
may again require Performing Defendant fo correct the deficiencies and incorporaie all changes,
additions, and/or deletions within fourteen {14) days, or such time period as specified by Ohio EPA
in writing. In the alternative, Ohic EPA may approve upon condition, modify or disapprove the
revised submission.

34, Inthe event of approval or approval upon conditions or medifications, Performing
Defendant shall procsed to take any action required by the submission as approved by Ohio EPA.

35 Al work plans, rﬁ;éérzs, or other items required to be submitted 1 Ohio EPA under
this Consent Decree shall, upon written approval by Ohio EPA, be deemed to be incorporated inand
made an enforceable part of this Consent Decree. [n the event that Ohio EPA approves a porfionofa
work plan, repori, or other item, the approved portion, together with any modifications or conditions

thersto, shall be deemed i be incorporated in and made an enforceable part of this Consent Decree.
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36.  IfOhic EPA determines that any additional or revised guidance documents affect the
Work 1o be performed in implememing the RIFS, Ohic EPA will notify Performing Defendant, and
Performing Defendant shall medify the work plan(s) and/or other affected documents according to
- Ohio EPA’s comments.
| RVLI DISPUTE BESQLUTION
37.  This Section shall only be applicable to the following ponions of this Consent Decree:

Section VI, Remedial Investigation and Feasibility. s Seotion T, Additional Worle: Section

KV, Review of Subrmniitals; and Section X, Payinents and Reimbursement of Costs, io the extent

that the dispule concerns the acouracy of the State’s request for reimburserent and/or whether the
costs are related to Work beyond the objectives of this Consent Decree as set forth in Section I,

Statement of Purpose. In the event of a dispute over Futire Ohio Response Costs, Defendants shall

not be required o pay the contested amount of the Future Chio Response Costs until the dispute is
rescived.

38,  The Site Coordinators and/or the alternate Site Coordinators shall, whenever possible
operate by consensus. In the event that 2 disagreement exists about either the adequacy or
disapproval of any work plan, report, or other item required fo be submitied by Performing
Defendant pursuant to this Consent Decree; or the need for additional Work; then the Site
Coordinators shall have fifieen {15) days from the date the dispute arises {o negotiate in good faith in
an attempt 1o resolve the differenves. The dispute arises when either the Ohio EPA Bite Coordinator
nrovides & brief written notice of dispute to the Performing Defendant’s Site Coordinator, or the

Performing Defendant’s Site Coordinator provides a brief written notice of dispute fo the Ohdo EPA
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Site Coordinator. This fifteen (15) day period may be extended by mutuai agreement of the Parties,
up ie an additional seven (77 days,

39, In the svent that ifs.i.e: Sm .Ca.ﬁr!d;.i;;%}rs and/oﬂhcaliemm éiie C{}O.E;ﬁiﬁ&tﬁré are
unable %s}:f réach consensus on the diépuie:, then @;cmh Site Coordinator and/or the alternate Sile
Coordinator shall reduce his or her position to writing within thirty {30} days of the end of the good
faith negotiations referenced in Paragraph 38. Those written positions shall be immediately
exchanged by the Site Coordinators. Following the exchange of written positions, the Parties shall
have an additional fourteen {14} days to resolve their dispute. If Ohio EPA concurs with the position
of the Performing Defendant, then the work plan, report or other iters required to be submmitted
pursuant to this Consent Decree shall be modified as provided for by Chic EPA. Inecessary, sither
Party may petition this Court for modification of the Consent Decree to include any reguired
axtensions of time or variances of required Work.

40,  If Ohio EPA does not coneur with the position of the Performing Defendant, the Ohio
EP A Site Coordinator will notify the Performing Defendant in writing. Upon receipt of such written
notice, the Parties shall have fourteen {(14) days to forward a request for resolution of the dispute,
along with a written statement of the dispute, to an Obio EPA, Division of Environmentai Response
and Revitalization (“DERR™) Manager. The statement of dispute shail be limited fo 2 concise
presentation of the Parties’ position on the dispute. The DERR Manager, or his/her designee, will'
resolve the dispute based upon and consistent with this Consent Decree; state law, including R.C.
Chapters 3734 and 5111, and the regulations promuigated there under; the NCP; and other

appropriaie state and federal laws.
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41, If Performing Defendant and Obio EPA do not agree on a reselution of the dispute
within fourteen (14} days of the decision reached by the DERR. Manager, either Party may petition
this Court to reselve the dispute under this Consent Decres. In this Coust proceeding, Performing
Defendant shall have the burden of demonstrating by a prepondsrance of the svidence that the
decision by Chio EPA is unlawiisl and/or unressonable,

42.  The pendency of dispute resolution set forth in this Section shall not affect the time
peried for completion of the Work to be perfonmed under this Consent Decree, except that upon
written mutual agreement of the Parties, any time may be extended as appropriate under the

' circumstances. Elements of Work not affected by the dispute will be completed in acoordance with
the schedules contained i the RIFS Work Plan and other deliverables.

43, Within thirty (30) days of resolution of 2 dispute regarding disspproval or inadequacy
ofa submiital or the need for additional Work, Performing Defendant shall incorporate the resolution
and final detenmnination into the work plan, report, or other item reguired to be submitted under this
Consent Decree and proceed to implement this Consent Decree according to the amended work plan,
report, or other item reguired to be submitted under this Consent Decree,

44,  Inthe event that a disagresment exists about the acouracy of the State’s request for
reimbursement of Puture Chic Response Costs, then within sixty (60} days from receipt of the
inveice for payment of Future Ohio Response Costs, & Defendant shall submit to an Chio EPA,
Dhvigion of Environmental Response and Revitalization (“DERR™) Manager a concise written
presentation of the Defendant’s position on the dispute, The DERR Manager, or his/her designee,

will resgive the dispute based upon and consisteni with this Consent Decres; state law, including

vy,
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R.C. Chaplers 3734 and 6111, and the regulations promulgated thereunder; the NWCP; and other
appropriate state and federal laws.

45.. ” .?af Diefendants and Ohic EPA do not agres on 4 resolution of the Future Chio
Response ‘_Cﬁ}sts 'ﬁispﬁ%& within fourigen (14) days of the decision reached by the DERR Managér,
any Party may file 2 motion in this Court to resolve the dispute under this Consent Decree. In this
Court praceeding, Defendants shall have the burden of demonstrating by  preponderancs of the
evidence that the decision by Chio EPA is unlawfil and/or unreasonable.

46, Within sixty (60) days of resolution of a dispute regarding any inzccurate statement
issuéd for reimburserment of Future Ohio Response Costs, Ohio EPA will make any necessary

 corrections to the siatement and submii to Defendants a correcied stiement. Performing Defendant
shail pay ifs 50% share of the corrected amount uﬁt&ﬁn thirty (30) days of receipt of the comected
araount. The United States shall pay its 50% share of the corrected amount as soon as reasonably
practicable afler receipt of the corrected statement.

47.  Unless otherwise expressly provided for in this Conseni Decres, the dispute resolution
procedures of this Section shall be the exclusive mechanism to resolve disputes arising under or with
respect to those matters set forth in Paragraph 37 of this Consent Decree,

XVIL ACCESS TO INFORMATION

48,  Performing Defendant shell provide te Ohio EPA, upon request, copies of all non-
privileged documnents and information within its possession or control or within possession or
control of its contractors or agents relafing to events or conditions at the Site including, but not

limited to manifests, reports, correspondence, or other documents or information related 1o the Work.
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45, Performing Defendant may sssert a claim that documents or other information
submitted to Chio EPA pursuant to this Consent Decree are counfidential under the provisions of
Ohic Adm. Code 3745-50-30{A) or R.C. 6111.05(A). If no such claim of confidentiality
z.aémm?aniés the dosuments-or aiher information when it is submitted to Ohio EPAs3t may be made
available to the public without notice to Performing Defendant.

50.  Performing Defendant may assert that certain documents or other information are
privileged under the attorney-client or any other privilege recopnized by applicable law. If
Performing Defendant asserts that certain documenis or information ars privileged or confidential
under appticable law it shall provide Chio EPA with the confidentiality being asserted and the basis
for the assertion.

51, No claim of confidentiality or privilege, including but not limited ic, clzims made
pursuant to R.C. 3745.70 through 3745.73, shall be made with regard {0 any data gathered pursuant
o this Consent Decree, including but not limited to, all sampling, analytical, monitoring, or
laboratory reporis,

52.  Performing Defendant shall preserve for the duration of this Consent Decres andl fora
minirmum of ten (10) years afler its termination, all documents and other information within iis
nossession or control, or within the possession or control of its contraciors or agents, which in any
way relate to the Work notwithstanding any document r&anﬁon policy to the confrary. Performing
Defendant may preserve such documents by microfiche, compact dise, or other elecironic or

photographic device. Performing Defendant shall notify Ohio EPA at least sixty (60) days pricr to
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the desiruction of these docurnents or other information; and upon request, shall deliver such
docurnents and other information to Ohio EPA.

53, Performing Defendant agrees to indemnify, save, and hold harmless, but not defend,
the State from any and all ciabms or causes of action arsing from, or related to, events or conditions
at the Siie, except where the claims or causes of action result from ﬂégligf:m, reckiess or intentionally
tortious conduct by the State occurring cutside of the State’s exercise of iis discretionary fumetions.
Discretionary functions of the State include, but are not limited to, the State’s review, approval, or
disapproval of Work performed pursuant to the Consent Decree. The State agrees to provide notice
10 Defendants within thirty (30) days of receipt of any claim that may be the subject of indernnity as
provided in this Section, and to cooperate with Performing Defendants in the defense of any such
claim or action against the State. The State shall aot be considered a Party to and shall not be held
liable uinder any contract entered imto by Performing Defendant in carrying out the activities pursuant

to this Consent Decree,

XX, UNMAVOIDARBLE DELAYS

54, If any event ocours that causes or may cause a delay of any Werk requirements of this
Consent Decree, Performing Defendant shall notify the Chio EPA Site Coordinator in writing within
ten (10) calendar days of the event, describing in detail the anticipated length of the delay, the precise
cause or causes of the delay, the measures taken and to be taken to prevent or minimize the delay and
the fimetable by which measures will be implemented. Performing Defendant will adopt all

reasonable measures 1o avoid or minimize any such delay,
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55, With the provision that the notification in Paragraph 54, above, does not necessarily
terminmte or delay any Work requirement in this Coosent Decree, in any action by the Staie to
enfores any of the provisions of this Consent Decres, Performing Defendant may raise that it i3
entitied 1o A defense and thai its conduc! was caused by reasons entirely beyond its sonirol such as,
by way of example and not lmitation, acts of God, strikes, acts of war, civil disturbances, or
vandalism. While the State does not agres that such a defense exists, it is, howsever, hereby agreed
upon by Performing Defendant and the State that it is premature af this time {0 raise and adjudicate
the existence of such a defense and that the appropriate point at which to adjudicate the existencs of
such a defense is at the tme that a proceeding to enforce this Consent Decrer, if any, is commenced
by the State. At that time, Performing Defendant will bear the burden of proving that any dﬁ%ia.y was
or will be caused by circumstances entirely beyond the control of the Performing Defendant,
Unanticipated or increased cosis associated with the implementation of any Work requirement
required by this Consent Decree, shall not serve as a basis for an extension of time under this
Consent Decres, Any ewiension of & date baged on a particuler incident does not mean that
Performing Defendant shall receive an extension of a subsequent daie or dates.  Performing
Defendant must make an individual showing of proof for each incremental step or other requirement

for which an extension is sought.
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HAX, PAYMENTS AMD REMBURSEMENT OF COSTS 8Y OTTERBEIN
UMIVERSITY

36, Nolater than one hundred twenty {120) days after the Effective Date of this Consent
- Decree, ?ﬁrfoming Dgfeﬂdam shmipav to Ohio EPA %3_@,%9.@3 i gettlement of %ts share of all

mﬁﬁjaid Past Ohio Re#ﬁmm Costs incurred by Ohie EPA through December 31, 2010, Payment
shall be paid in the form of a certified check made paysble 1o “Treasurer, State of Ohio” and
forwarded to Martha Sexton, or her successor, Environmenial Enforcement Section, 30 East Broad
St., 25" Floor, Columbus, OH 43215, Performing Defendant shall send a copy of the transmittal
letter and a copy of the check to the Ohio EPA Kilgore Manufecturing Site Coordinator, and the
Assistant Attorney General representing the State in this case.

57.  Performing Defendant shall reimburse Ohio EPA for 50% of the Puture Ohio
Response Costs. Chio EPA will submii an itemized staternent of its Future Ohio Response Costs to
Performing Defendant on an anoual basis. Performing Defendant shall pay its 50% share of Future
Ohio Response Costs for the previous year within one hundred and twenty (120) days of receipt of
such itemized statement at the address set forth on the statement.

%8, No later than one hundred twenty (120) days after the Effective Date of this Consent
Degree, Performing Defendant shall pay to the Ohic Attorpey General $500.00 in settlement of its
share of all unpaid Ohic Response Costs incurred by the Chio Attorney Generai through the
Effective Date of this Consent Decree, Payment shall be by electronic funds transfer according to

the payment instmctions provided by the Ohio Attorney General’s Office,  Performning Defendant
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shell send a copy of the fransmittal letier to the Assistant Attorney General representing the State in
this case.

59, Pursuantiio R.C. 131.02(D0, interest shall acerve on all Chio Besponse Costs from the
date that they become past due, af the rate per REIUIT: reguired by RO 5703.47, until pﬁjrzmﬂ? as N
remitted. Performing Defendant shail remit pavment for any such interest due to Ohio EPA by a
certified check made payable 1o "Treasurer, State of Ohio,” at the address set forth in Paragraph 56
or on the llemized staterment. Payment of interest on past due Ohio Attorney General’s costs shall be
by electronic funds transfer sccording to the payment insivuctions provided by the Ohio Attorney
General’s Office.

. PAYMENTS AND REIMBURSEMENT OF COSTS BY THE UNITED STATES

60. As soon as reasonably practicable after the Effective Date of this Consent Decres, the
United States, on behalf of the United States Department of Defense, shall pay Performing
Defendant $427,061.38 by electronic funds transfer pursuant to instructions 10 be provided by
Performing Defendant. This payment shall be used 1o fund, in part, performance of the Work
required by this Consent Decree, including but not limited to, the RUFS, Additionally, this payment
satisfies claims for recovery or reimbursement of, or contribution to, Otterbein Response Costs
mreviously incurred at the Facility. In the event the payment required under this Paragraph is not
made within 90 days of the Effective Date, interest on the unpaid balance shall be paid at the rate
established pursuant to Section 107(2) of CERCLA, 42 U.8.C. § 9607(z), with the interest accrual

comymencing on the ninety-first day afler the Effective Date.
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61.  Assoon as reasonably practicable afler the Effective Date of this Consert Decree, the

United States shall pay $36,459.03 in settlement of its share of all Past Ohio Response Costs
 incusred by Obio EPA through December 31, 2010, Payment shall be paid by electronic funds

transier a?ﬁéﬁa"&ihg 0 thé payment instroctions provided by Chic E?A,. The United States shall send
a copy of the transmittal letter to the DERR Fiscal Oﬁic&@ the Ohio EPA Kilgore Manufacturing
Site Couordinator, and the Assistant Attorney Ceneral representing the State in this case.

62.  The United States shall reimburse Ohio EPA for 50% of the Future Chio Response
Costs.  Ohlo EPA will submil an llemized stetement of its Future Ohis Response Costs to
Defendants on an annual basis. The United States shall pay iis 50% share of Future Ohio Response
Costs for the previous yvear as scon as reasonably practicable afier the receipt of such jtemized
staterpent at the address set forth on the ilemized statement.

&3, As soon 25 reasonably practicable after the Effective Date of this Consent Decree, the
United States shaill pay t0 the Ohio Attorney Ceneral $500.00 in settlement of its share of all Chio
R;espcanse Costs incurred by the Ohio Attorney General through the Effective Date of this Consent
Decrse. Pavment shall be paid by electronic funds transfer according 1o the payment instructions
provided by the Ohio Attorney General’s Office.  The United States shall send a copy of the
trangrnittal Jefter 1o the Assistant Attorney General representing the State in this case.

4.  In the eveni that any payment required ¢ be made by United States under this
Consent Decree is not made within 120 days of the Effective Date or after receipt of an itemized
siaternent, interest on the unpaid balance shall be paid at the rate established pursuant o Section

107(a) of CERCLA, 42 U.B.C. § 5607(s), with interest accrual commencing on the ninety-first day
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after the Effective Date or after the receipt date of the liemized siatement. The United States shall
remit payment for any such interest due to Ohio EPA/and or the Ohio Attorney Ceneral by electronic
funds transfer according to the payment fostructions provided by the State.

63, The State and the United States agree that in any judicial proceeding to enforee the
terms of this Consent Decree and/or {o find the United States in contempt for failure o comply or
delay in compliance with such terms, the Undted States may raise as o defense that such failure or
delay was caused by circumstances beyond its control or that such failure or delay was caused by the
unavailability of appropristed funds. While the State disagress that such defenses exist, the State and
the United States agree and stipulate that it is premature af this time to reise and adjudicaie the

existence of such defenses,

AXKIY, COVENANTS MOT TO SUE AND RESERVATION OF RIGHTS

§6.  In consideration of the actions that will be performed by the Performing Defendant
and the payments to be made by the United States under the terms of this Consent Decree, and except
a8 otherwise specifically provided in this Consent Decree, the State covenants not to sue or 1o take
atdministrative action against Otterbein University and the United States pursuant to Section 107(a)
of CERCLA, 42 11.5.C. §9607(a), R.C. Chapters 3734, 3745 and 6111 or other applicable State laws
including common law, for the Work required by this Consent Decree and for Past Chio Response
Costs and Future Ohio Response Costs through the completion of the Work required by this Consent
Decree, These covenants are conditioned upon the complete and satisfactory performance by the
Defendants of their respective obligations under this Consent Decree, including, but not limited to,

completion of the Work and payment of Chio’s Response Costs. These covenants extend only o the
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Defendants and do not extend to any other person.
&7.  This Consent Decree shall not be construed to Himit the authorty of the State to seek
| s-'eiiezi‘.‘ for s‘ﬂmms, conditions, ﬁr ré;p@ﬁs; ;éiiéns nét%é&mss&d .by thig Consent Decree, incmfjiﬁg
without Emi’mtmn "iki}ﬁfﬁé':ﬁiié relief, civil penalties, and cost recovery, Mothing in this Consent
Decres is intended as a release or covenant ot 1o sue for any olaim or sause of sotion, administrative
or judicial, civil or criminal, past or fufure, in law or in equity, which the Staie may have against any
person, finn corporation or other entity not a Party to this Consent Decree.

68.  Nothingin this Consent Decree shall be construed to limit the authority of the State io
undertake any action against any entity, including either or both Defendants, to eliminate or mitigate
conditions that may present an imminent threat 1o the public health, welfare or environment and to
seek cost reimbursement for any such action. Nothing in this Consernt Decree shaill be construed to
limit the autherity of the State to seek relief for claims for darnage o natural resources.

89, Nothing in this Consent Decree shall relieve Defendants of any obligation to comply
with R.C. 3734 and 611 including, without limitation, any regulation, license or order issued under
these Chaprers, and any uther applicable federal, state or local statutes, regulations, or ordinances,
inciudiang but pot limiied 1o permit requirements,

70.  The State reserves the right to seek legal and/or equitable velief to enforce the
requirements of this Consent Decres, including penaities againsi Defendants for noncompliance with
this Consent Decres.

71, The State reserves the right to perform all or any portion of the Work or take any

other measures it deems necessary {o protect public heaith and the environment, including recovery
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of all CGhie Response Costs, in the event that the requirements of this Conseni Decree are not wholly
complied with within the time frames required by this Consent Decres.

72, Upon the payments of Response Costs by the United States as required by this
Consent Decree, the Porforming Defendant herehy forever releases, discharges, and m_vﬁna:ﬁm.md .
agress not assert (by way of ihe: commencement of an action, the joinder of the United Stém& i an
exigting action, or in any other fashion) any and all claims, causes of action, suits or demands of any
kind whatsoever in law or in equity which it may have bad, or hereafter have, including, but not
Hirnited to, claims under CERCLA sections 107 and 113, against the United States for the (1) Work
required under this Consent Decree; (2) Ohio’s Response Costs; (3) any past response costs incurred
by Ctterbein as alleged in its Complaint; and (4) any response costs incurred by Otterbein through
completion of the Work required under this Consent Decree. Notwithstanding the foregoing specific
discharge and release, the Performing Defendant reserves the right to seek contribution from the
United States for all response costs the Performing Defendant may incur as aresult of any removal or
remediation actions, other than the Work, that may subsequently be required by the State including
any removal or remediaiion action response costs incurred by the Performing Defendant associated
with unexploded ordnance at the Site.

73, Byentering into this Consertt Decree, Defendants do not waive any defenses that they
may have in any futire action identified in this Section, nor do Defendants waive any claim or
defenses against any others not 2 Party to this action. However, in any subseguent administrative or
judicial proceeding initiated by the 3ate for injunctive relief, recovery of response costs, damages, or

other relief relafing to the Site, Defendants shall not assert, and may not maintain any defense or
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claim based upon statute of Bmitations or the principles of waiver, laches, res judicata, collateral
estoppel, issue preclusion, claim splitting or other defenses based upon the contention that the claims
brought b}' ﬁa Stai%_. i_n_é su?ﬂseéuem action were or should have %@en ?nratgght in the &nsiaﬁt aciion..

74, In any subsequent administrative or judicial proceeding initiatéd by the Péﬁéﬁnihg o
Defendant for injunctive relief, recovery of response @sﬁs, damages, or other relief relating to the
Factlity, the United States shall not assert, and may not maintain any defense or claim based upon
statute of limitations or the principles of waiver, laches, res jndicata, collateral estoppel, issue
preclusion, claim splitting or other defenses based upon the contention that the claims brought by the
Performing Defendant in a subsequent action were or should have beer brought in the instant action.

75, Thg: United States specifically reserves its right to assert any claims or actions
regarding the Site brought on behalf of the United States Environmental Protection Agency, sny lead
agency under the NCP, or a natura! resource grustes,

XX, EFFECT OF SETTLEMENT: 10N

76.  The Parties agree, and by entering this Consent Decree this Court finds, that this
settlement constituies a judicially approved settiement for purposes of Section 113(H)(2) of
CERCLA, 42 U.S.C. § 9513(0(2), and that the Performing Defendant and the United States are
antitled, as of the Bifective Date, to protection from actions or claims as provided by CERCLA
Section 113(D)(2), 42 UB.C. § 9613(5H(2), or as may be otherwise provided by law, for matiers
addressed in this Consent Decree., Matters addressed means the Work, Ohio's Response Costs, and

Otterbein’s Response Costs.

77.  Paymenis made and Work performed under this Consent Decres, are not intended to
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esiablish 2 fnal allocation of responsibility for Ohio Response Costs or Otterbein’s Response Costs

between or among the Defendanis.

AXTY., OTHER CLAIMS

78, M éthing in thiis Consent Decsee shall constitute or be nonstrued a5 a release fom any
claim, cavse of action, or demsand in law or eguity against any person, finm, parinership, or
corporation, not subject to tis Consent Decres for any liability anising from, or related fo, svents or
conditions at the Site, and Defendants have not purporied o or held themgelives out as representing
another person, firm, partnership, or corporation. Defendants expressly deny that they are the agent
for or those they represent or atherwise have the authority to represent or serve the interests of
another person, firm, partnership, or corporation.

79,  Performing Defendant certifies, based on knowledge and belief and subject to the
penalties of the False Claims Act, 31 U.S.C. § 3729, f 52q., and other applicable law, that as of the
Effective Date, it has not been reimbursed by any enfity or Party for the response costs for which it
will rsceive reimbursement or peyment under this Consent Decree. Performing Defendant shall not
seek or accept any reumbursement or payment from any other entity or Party for the portions of
Performing Defendant’s response costs that the United States pays or reimburses 1o Performung
Defendant pursuant fo this Consent Decree.

KXY, TERMINATION

80.  This Consent Decree shall terminste upon joint motion of the Parties, and approval of

the Cowrt, following completion of all activities required under this Consent Decree. This Section,

gnd the Sections of this Consent Decree on Covenanis not 1o Sue and Reservation of Rights, No
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Admission, Deed Notice/Land Use and Convevance of Title, and Access io Information, shall

survive this Termination Provision,

ZAVI MODIFICATION
81. Exm;ﬁ?és' otherwise allowed by law or otherwise specifically permitted by the
Consent Decree, non-substantive modifications, for exemple address changes, of this Consent
Decres shall be by written approvai by the Parties and notice of such modification(s) to the Court.
Substantive modifications to this Consent Decrew shall be by written agreement of the Parties and
shail ﬁet take effect unless approved by the Court.

XXVIL MAJILING AND DELIVERY OF DOCUMENTS

82.  Except as provided in Section XIV, Progress Reports and Notice, ail documents
requiring submittal pursuant o this Consent Decree or any plan developed in accordance with this
Consent Decree shail be sent by certified mail retumn receipt requested, or equivalent, to:

Ohio EPA Central District Gffice

Division of Environmenia! Response and Revitalization
Atn. Kilgore Manufacturing Site Coordinator

P.O. Box 1049

50 West Town Street, Suite 700

Columbus, OH 43216-104%

All correspondence with the Defendants shall be sent 1o the following:

United States Department of Justice
Eavirormmenial & Natoral Resources Division
Environmental Defense Section

United States Department of Justice

PO Box 7511

Washington, DC 20044

DX 90-11-8-18349, 30-11-6-19174,

33



Case: 2:08-cv-00709-GCS-EPD Doc #: 46 Filed: 04/30/12 Page: 36 of 42 PAGEID #: 383

Rebecca Vazguer-Skillings

“iee President for Business Affairs
One Otterbein University

i South Grove Street

Westerville, OH 43081-2006
Telephone: (614) 823-1354

LXVIL. COMPLIANCE WITH APPLICABLE LAWS, FERMITS AND APPROVALS

83.  All activities underiaken by Performing Defendant pursuant to this Consent Decree
shall be undertaken in ascar&anee with the requirements of ail applicable federal, state and local
laws, rules, regulations and permits or other legal requirements, including the Consent Decres.
Performing Defendant shall submit timely applications and requests for any such permits and
approvals. Where such laws appear to conflict with the other requirements of this Consent Deoree,
Performing Defendant is ordered and enjoined to immediately notify Ohio EPA of the potential
conflict. Performing Defendants is ordered and enjoined to inciudt in all contracts or subcontracts
entered into for Work required under this Consent Decree, provisions steting that such contractors or
subcontractors, including their agents and employees, shall perform all activities required by such
contracts or subcontracts in compliance with this Consent Decree and all applicable laws and rules.
This Consent Decree is not a permit issued pursuant to any federal, state, or local law or rule.

84.  Bhould Performing Defendant identify any inconsistency between or among this
Consent Decree, any applicable federal, state or local laws, rules, regulations or permits or other
legal requirements, or any of the guidance documents, work plans, reports, or other items required to

be submitted to Ohio EPA under this Consent Decres, Performing Defendant shall promptiy novify
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Ohio EPA in wiiting of each inconsistency not later than thirty (30} days after identifying the
inconsistency and the effect of the inconsistencies upon the Work 1o be performed. Performing
@e:famdan; shaﬂ éisa f@éémmend, along with a myp@rtabie ﬁaﬁanéie Justifying cach recommendation,
the requirement Performing Defendant believes should be followed. Performin g Defendant shall
implement the affected Work as directed by Chio EPA.

XXIX. APPENDICES AND DOCUMENTS APPROVED PURSUANT TC THIS
CONSENT DECRER

85.  The Parties agree that the appendices attached to this Consent Decres and all
docurnents approved by Obio EPA pursuant to the requiremenis of this Consent Decres are
incorporated by referencs into-and are an enforceable part of this Consent Decree.

XXX, COURT COSTS
6. Performing Defendant shall pay any court costs in this cass,
EXHL STIPULATED PENALTIES

87.  In the event that any Ohio EPA approved deadline coniained in the schedule of any
spproved submittal Is not met, Pe:rfo;ming Defendant is ordered and enjoined to pay stipulated
penalties that shall sccrue in the amount of Fifty Dollars (350) per day for the first seven (7} days of
non-compliance; One Hundred Twenty-Five Dollars ($125) per day for the 3th day through the 14th
day of noncompliance; Two Hundred Fifty Dollars (3250) per day for the 15th day through the 30th
day of non-compliance; and Five Hundred Dollars (500} per day, per violation for viclations lasting
beyond thirty {30) davs and thereafter,

88.  Any payment of stipulated penaities acerued under the provisions of Paragraph 86
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shall be made by delivering to Martha Sexton, Paralegal, or her successor, at the Office of the
Attorney Geperal of Obio, Environmental Enforcement Section, 30 East Sroad Street, 25% Floor,
Colambus, Chio 43215 a certified check{s) for the appropriate amoonis(s), within fourteen {14} days
i%"{émrﬁmda‘sﬁ:ﬁm default is.cured, made pavable to “Treasurex, State of Obic” 1o be deposited into
the Hazardous Waste Clean-up Account, crested pursuant o B.C. Section 373428,

HHRAL, BATIBFACTION OF COUNTS ONE AND TWO IN THE STATE'S

COMPLAINT AND STAY OF LITIGATION POR COUNTS THREF THROUGH
RIGHT

89,  Upon paymeni of the costs by the United Siates as required by this Consent Decree,
Count One — Recovery of Past Response Costs umééa‘ CERCLA and Count Two ~ Recovery of
Future RIFS Response Costs under CERCLA, as alleged in the State’s Complaint, shall be satisfied
and those Counts shall he dismissed with prejudice as o the United States: To the sxient that
portions of Counts Four through Eight seek relief for the investigation of soil, surface waters and
groundwater contamination or the payment of the costs of the State overseeing such investigation at
the Site (“investigation relieffcests™), those poriions of Counts Four through Eight sesking
investipation retief/costs shall be satisfied and dismissed with pregudic& a5 to the Uniied States upon
pavment of the cosis by the United States. Upon completion of the Work and payment of the costs
by Performing Defendant required by this Consent Decree, Count One — Recovery of Past Response
Costs under CERCLA and Count Two - Recovery of Future RUFS Response Costs under CERCLA,
a5 alleged in the State’s Complaint, shall be satisfied and those Counts shall be dismissed with
nrejudice as w the Performing Defendant. To the extent that portions of Counts Fouw through Eight

seek relief for investigation relieffcosts, those portions of Counts Four through Bight sseking
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investigation relief/costs shall be satisfied and dismissed with prejudice as to Performing Defendant
upon Q(}mpiatéeﬁ of the Work and payment of the ¢osts by Performing Defendant.
9@. The ,Pames agﬁze ﬂmt all further proceedings regarding the portions ui Counis ?m;r
- i’.‘%irough Eight, not disrnissed under pamgmph 89 and Count Three, including but not limited 1o
propounding discovery, shall be stayed pending forther order of this Court. The Parties reserve the
right to move the Court o iRt such stay,

KAXXNN. DISMISSAL OF OTTRRBEIN UNIVESITY'S COMPLAINT

1. Upon the payment of the costs required by paragraph 60 of this Consent Decres, ail
claims asserted by Otterbein University in its Complaint in Civil Action 08 cv 709 (8.D. Ohio) shall
ve dismissed. As provided in Paragraph 72, Otterbein University sxpressly reserves, and this
Consent Decree is without prejudice to, uny future cleims and actions for contribution From the
United States for response costs the Performing Defendant may incur as a result of any removal or
remediation actions, other than the Work, that may subécqucm}y be required by the State, and any

_ response costs incurred by the Performing Defendant associated with unexploded ordnance at the
Site.

REXATY. NEGOTIATION OF FINAL CONSENT DECREER

92, Upon termination of this RI/FS Consent Decree, the Parties agree to mest and confer
concerning the negotiation of a final consent decres that may include, but not necessarily be limited
10, the resolution of the Unite{.! Smtes? Hability to Performing Defendant, a permanent injunction
implementing the Remedial Design and Remedial Action ("RD/RA™ for the selected remedy, the

payment of Ohio Response Costs not reimbursed ag required by this Consent Decres, a covenant not
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to sue for Defendants, a final resolution of Defendants’ Hability to the State of Ohio for the clsims
alleged in the Complaint, and a final reservation of rights for the State.

XXV, AUTHORITY TO ENTER INTO THE CONSENT DECREE

93, Bach signatory for a Party represents and waimants that he/she has been duly
authorized to sign this docament and 50 bind the Parly to all terms and conditions thereof, This
Consent Decres may be executed in counterparts, each of which shall be deemed 22 original, but

all of which taken together shall constitute one and the same instrument.

Upon consideration of the foregoing, the Court finds that this Consent Decres is fair, reasonable, and
consistent with applicable law.

IT IS SO ORDERED this 3 8%ay of (s

JUDGE GEORGE C. SMITH

o 0 DT

UNITEDSTATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
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,j }“\/»m D 4ékie 42012

WOTHY J /K?EﬁN {0034

30 ﬁmﬁmﬂ Sm
Columbug, Ohto 43215
Telephone: (614) 466-2765
Fmsmﬂe {51@3 644-3926

Aaarney for Rate of Ohio

/,5/ /wm f%%//@ 2012

Attarrey for the United Seares

4]



Case: 2:08-cv-00708-GCS-EPD Doc #: 46 Filed: 04/30/12 Page: 42 of 42 PAGEID # 394

lersigned Perties hereby consent to the ﬁm:@mg ﬁamm& Decree in Srage v. &m?ﬂmm

»
S A1 v

o § o 4

{)’nmer, ot al

Trinl Astornsy

Carlile Putchen & Murphy LLP
366 Hayl Broad Strest
Cohumbug, Ohio 43215

Tel: (614) 2286135
Fmrmﬁe {554)321@216
beh@epmnla

Of Conmeel:

RONALD L. K18, Bsq,

12 Stenery Road

Pittsburgh, Peonsylvania 15221
Tel: (412) 731-T246

Foeobmile: (412) 731-3970

rikuis@so! com

Attorneys for Otterbein University
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