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Understand the Evolution of the  
Environmental Covenant and its use as it relates to  

a Future Remedy within Ohio’s Voluntary Action Program 



Presentation Overview: 
Terminology 
 
Evolution of Environmental Covenants 
 
Preparation of an Environmental Covenant 
 
Case Study:  Hattenbach Property, Cleveland 



Resources 

 Ohio Voluntary Action Web Page 
http://www.epa.ohio.gov/derr/volunt/volunt.aspx 

 Environmental Covenant Guidance 
 Environmental Covenant Template 
 Operation & Maintenance Plan Template 
 Operation & Maintenance Plan Agreement 
 Technical Guidance Compendium 

http://www.epa.ohio.gov/derr/volunt/volunt.aspx
http://www.epa.ohio.gov/derr/volunt/volunt.aspx




Definitions 

 Environmental Covenant  (EC) is the legal 
mechanism to establish one or more activity 
use limitations, which constitute a remedy in 
support of a certified professional’s issuance of 
a No Further Action letter. 
 
 



Definitions 
 Complete Exposure Pathway includes “a 

current or reasonably anticipated exposure 
pathway determined to be complete after the 
identification of current and reasonably 
anticipated property use and receptor 
populations.”  
 Direct Contact with Soil 
 Soil to Indoor Air 
 Ground Water to Indoor Air 

 
 



Definitions 
 Activity Use Limitations impose land use and 

activity restrictions. 
 Limitation for Commercial/Industrial Land Use 
 Limitation Prohibiting Ground Water Extraction 
 Limitation on Building Occupancy 

 
 



Definitions 
 Operation & Maintenance (O&M) Plan 

 describes the remedy or remedial activities 
planned to demonstrate the property meets and 
will maintain compliance with applicable 
standards or 

 will achieve compliance with applicable 
standards within five years or such other time 
frame as agreed in an operation and 
maintenance agreement.   

 must demonstrate that the property meets and 
will maintain applicable standards and  

 the remedy continues to be protective of public 
health and safety and the environment. 

 





Future Land Use is Unknown  
but Remedy Required 
– How to Handle 
 First Iteration 

 Operation & Maintenance Plan used as 
“doorway” to implement a “contingent remedy” 
once land use/development plan was in place 

 Environmental Covenant - Activity & Use 
Limitations placed on property through an 
environmental covenant as a remedy, such as a 
building restriction on the property 

 
 

 
 

 

 
 

 



Future Land Use is Unknown  
but Remedy Required 
– How to Handle 
 VAP Policy Change 

 No implementation of remedies in Operation & 
Maintenance Plan 

 Initial idea was to use Operation & Maintenance 
Plan with contingent language 

 Operation & Maintenance Plan upgraded with 
modification language to address future 
pathways (typically indoor air) through 
modification of O&M language 

 
 

 
 



Future Land Use is Unknown  
but Remedy Required 
– How to Handle 
 Current Model 

 Flexible Environmental Covenant Language 
 Employ Operation & Maintenance Plan through 

Environmental Covenant after CNS issuance 
 Prepare Operation & Maintenance Agreement 
 

 
 





Developing a Proposed  
Environmental Covenant 

 Using the Environmental Covenant template 
 Add Property Information and Project 

Background 
 Draft Activity Use Limitations based on Property 

Use 
 Work with Ohio EPA assigned attorney 

throughout No Further Action process or during 
Technical Assistance 

 



Developing a Proposed  
Environmental Covenant 

 Using the Environmental Covenant template 
 Draft Activity Use Limitations based on the 

Phase II Property Assessment (property specific) 
 Limitation Prohibiting Ground Water Extraction 

and Use 
 Limitation on Building Occupancy 

 If AUL does not cover entire site, area will need 
to be surveyed 

 
 

 



Developing a Proposed  
Environmental Covenant 

 Using the Environmental Covenant template 
 Phase II Property Assessment Activity Use 

Limitations will be based on 
 Complete Exposure Pathways (Existing and 

Reasonably-Anticipated Pathways) 
 Affected Media 
 Receptors 
 VAP Standards applicable to the property  

 

 



Current Environmental Covenant 
Complete Indoor Air Pathway 
 Limitation on Building Occupancy - Remedy or 

Demonstration Obligation.  
 Prior to human occupancy of any building constructed on 

the property or portion of a property defined by the EC 
subject to the limitation either:  
 Install an engineering control as a remedy that eliminates indoor 

air vapor intrusion exposure to hazardous substances in soil or 
groundwater  

 Operate and maintain the engineering control under an 
operation and maintenance agreement  
 

or  
 

 Demonstrate through a certified professional to Ohio EPA that 
the Property complies with applicable standards for the vapor 
intrusion to indoor air exposure pathway without further 
implementation of remedial activity 



Cleveland, Ohio 



Ohio VAP Property Assessment 
 Historical Use 

 Auto Servicing 
 Cabinet Manufacturing 

 VAP Assessment 
 10 Identified Areas 
 43 Soil bores 
 5 Monitoring Wells 

 Contaminants 
 Trichloroethene in 

groundwater 
 Complete Exposure 

Pathway – GW to IA 
 Future Land Use initially 

residential then 
commercial/industrial 
 

 
 



Remedy for Reasonably Anticipated 
Complete Exposure Pathway 
 Initially 

 O&M Plan with O&M Agreement 
 VAP Policy Change 

 Flexible Environmental Covenant to address future 
complete exposure pathway – GW to IA  

 Residential Land Use  
 Applicable Standards  

not met 
 Land Use Changed to  

Commercial/Industrial 
 Pathway complete 
 Applicable Standards  

Not Exceeded 



Conclusions 
 The EC in use today 
 In response to stakeholders’ concerns, Ohio 

EPA developed new EC template to address 
future remedies. 

 Provides flexibility while maintaining VAP 
NFA/CNS 

 Has been streamlined for easy use 
 

 



Contact Information 
John Zampino, Certified Professional #280 
The Mannik & Smith Group, Inc.  
216-378-1490 
jzampino@manniksmithgroup.com 
 
 
Nancy Zikmanis 
Ohio Environmental Protection Agency 
Voluntary Action Program 
330-963-1160 
Nancy.Zikmanis@epa.state.oh.us 
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