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INTRODUCTION

The State of Ohio, by and through the Office of the Attorney General, filed suit
against The Shelly Holding Company, The Shelly Company, Shelly Materials, Inc.,
Allied Corporation, Inc., and Stoneco, Inc., (hereinafter collectively referred to as
Shelly), seeking both the assessment of civil penalties and injunctive relief. The action
was initiated at the request of the Director of the Ohio Environmental Protection Agency
and pursuant to R.C. 3704.06(B). R.C. 3704.06 grants the Attorney General the authority
to prosecute violations of R.C. 3704.05 and 3704.16. R.C. Chapter 3704 is Oth s
federally approved plan for the implementation, maintenance and enforcement of air- '
quality standards as required by the federal Clean Air Act, 42 U.S.C. Section 7410.

At the close of plaintiff’s case, The Shelly Holding Company and The Shelly
Compaﬁy were dismissed as party-defendants.

The State alleges that Shelly has installed and/or operated facilities that are
regulated pursuant to R.C. Chapter 3704 without appropriate permits. The State also
alleges that Shelly has operated various facilities in violation of the terms and conditions
of applicable air-pollution permits.

This matter was tried to the Court on various days between August 27, 2008 and
March 13, 2009. The State’s complaint contains 20 claims for relief detailed in 333

paragraphs. The record includes in excess of 1000 Exhibits and 2000 pages of testimony.



The parties have also submitted extensive briefs, together with very detailed proposed
findings of fact and conclusions of law. The State has submitted 301 pages of proposed
findings of fact and conclusions of law. Shelly’s proposed findings of fact and
conclusions of law are 112 pages. In addition, the parties have submitted several hundred
stipulations. The Court appreciates the parties’ efforts in preparing the stipulations. The
stipulations were very helpful and demonstrate a high degree of professionalism by
counsel.

Shelly admits that each of the remaining defendants is an Ohio corporation with
its principal place of business located in Ohio. Shelly Materials, Inc., Allied Corporation
and Stoneco Inc., are subsidiaries of The Shelly Company.

In general terms, each of the remaining defendants are engaged in the asphalt,
aggregate and road-construction industry. In connection with that business, they operate ‘
hot-mix asphalt plants and quarries, which are regulated by the State of .Ohio pursuant to
R.C. Chapter 3704. |

The Court will address its findings of fact and conclusions of law in two parts.
The first part shall be limited .to the issue of whether a violation exists. The issue of
penalties shall be addressed separately only for those claims where the Court makes a
finding of a violation. The Court chose this strategy to avoid the possibility of having the

amount of the penalty for any particular claim for relief influence the Court’s decision



regarding a violation on a subsequent claim for relief. To be fair to both parties the Court
believes that the issue of a violation must be separated from the issue of an appropriate
penalty. |

Shelly claims that because it conducted and submitted a Voluntary Compliance
Audit Results Report to Ohio EPA, it is entitled to immunity for the identification of the
permitting and compliance issues associated with the hot-mix asphalt plants and portable
generators. The voluntary-disclosure report and immunity issue is set forth in R.C.
374572, To the extent that it is applicable to this Court’s decision, it will be addressed in
thé penalty phase of this decision.

Fmally, the Court will separately address the State’s request for injunctive relief.

As a general note the Court has only identified the type and location of each
facility in its initial finding of fact as to each facility. The type and location is not

repeated.

STATE’S FIRST CLAIM FOR RELIEF

The State alleges that Shelly installed various sources of air pollution without first
obtaining a permit to install (hereinafter ;‘eferred to as a PTI).

While the permitting process has very strict time requirements, the evidence is
clear that the same is not followed. R.C. 3704.03(F) provides that no installation permit
shall be issued except in accordance with the requirements and rules adopted pursuant to
this Chapter. The director has the power to adopt rules pursuant to R.C. 3704.03(D).

Rules regarding PTI for new sources are set forth in Chapter 3745-31 of the Ohio

Administrative Code (O.A.C.) 0.A.C. 3745-31-02(A) prohibits the installation or



modification of any new source of an air pollutant without first obtaining a PTI. Time

restrictions regarding the application process are set forth in O.A.C. 3745-31-06.

Relevant to this cause of action, the director has 180 days to issue or deny a PTI after an

application has been filed and determined to be complete. The process by which an

application is “determined to be complete” has specific time limits which are not relevant

to this Court’s determination.

[
.

Shelly Materials Plant 24

Findings of Fact
Shelly operated a hot-mix asphalt plant in Ostrander, Ohio. Stip. 24a.

On October 26, 1999, Shelly submitted a PTI for a new hot-mix asphalt plant.
Stip. 24b and Stip. 24c. |

The 180 day period to issue or deny a PTI expired on April 24, 2000.

Shelly began installation of the new plant on March 15, 2000. Shelly fof f 82.

The installation began 140 days after the application was filed and 40 days before
the expiration of the 180 day review period.

No evidence was presented that the application was incomplete or returned to
Shelly for additional information. There was also no evidence to explain the
delay in the issuance of the PTL.

The PTI was issued by Ohio EPA on December 16, 2003. Stip. 24o.

The PTI was issued 1371 days after installation began.

The PTI was issued 1331 days after the expiration of the 180 day review period.

Conclusions of Law

Shelly began installation of a new hot-mix asphalt plant before a PTI was issued.
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. The installation began 40 days before the expiration of the 180 day review period.
. The PTI was issued 1331 days after the expiration of the 180 day review period.
. The Court finds for the State.

Shelly Materials Plant 24 Fugitive Emission Sources (F-Source)

Findings of Fact

. Shelly maintained the following F-Sources at its quarry in Ostrander Ohio:
material unloading (F004); stone crushing (FO05); crushed-stone screening
(F006); crushed-stone conveying (F007); storage pile load-in/out (F008); material
loading (F009). State f of f 176, Shelly f of f 112 and State Ex. 347.

. Shelly submitted a PTI for the F-Sources on June 22, 2000. Stip. 24p and State
Ex, 348, |

. Robert Hodanbosi, bivision Chief, Division of Air Pollution Control for Ohio
EPA, testified that a source installed and not subsequently modified prior to
January 1974 is exempt from the PTI requirements. Hodanbosi Tr. 1593.

. The F-Sources at the quarry in Ostrander, Ohio, where Plant 24 is located, were
constructed in 1974. State f of £ 176h, State Ex. 348, Stip. 24q and Stip. 24r.

. Robert Shively, VP Shelly Company testified that the F-Sources at Plant 24 were
in existence prior to the PTI requirements. Shively Tr. 1675-1676.

. The PTI for Plant 24 F-Sources notes a “Most Recent Modification Date of 1996
for new plt.” State Ex. 348.

. The State did not propose any findings of fact that the F-Sources were modified.

. The term “modify or modification” is defined in O.A.C. 3745-31-01(QQQ).



10.

No evidence was presented that the PTI application for the F-Sources was
incomplete or returned to Shelly for additional information. There was also no
evidence to explain the delay in the issuance of the PTI.
The State issued a final PTI for the F-Sources at Plant 24 on September 21, 2000.
Stip. 24u.

Conclusions of Law
The F-Sources at Plant 24 existed prior to the PTI requirements.

The Court finds for Shelly.

~ Shelly Materials Plant 24 Asphalt Cement Storage Tanks (T-Source)

Findings of Fact

. Shelly installed and operated two T-Sources (T 008 and T009) in connection with

the operation of Plant 24. State fof £ 176.

On October 26, 1999 Shélly submitted a PTI that included the two T-Sources at
Plant 24. Stip. 24c.

The 180 day period to issue or deny a PTI expired on April 24, 2000.

The two T;Sources were installed in April 1999. Stip. 24t, State Ex. 343: & 344.
(No exact date in April was provided so the Court is using April 15.)

The installation began before the PTI was submitted.

A PTI which includes the two T-Sources was issued on June 5; 2001. Stip. 24x.
No evidence was presented that the PTI application was incomplete or returned to
Shelly for additional information. There was also no evidence to explain the
delay in the issuance of the PTI.

The PTI was issued 791 days after installation began.



_ The PTI was issued 417 days after the expiration of the 180 day review period.
Conclusions of Law
. Although a T-Source does not currently require a PTI, the requirements were
different at the time the T-Sources were installed.
. The T-Sources were installed prior to the issuance of a PTL
. The installation began 374 days before the expiration of the 180 day review
périod.
. The PTI was issued 417 days after the expiration of the 180 day review period.
Court finds for the State.

Shelly Materials Plant 40

Findings of Fact

. Shelly operated a drum mix asphalt plant in Greenfield, Ohio. Stip. 40a.
. On May 24, 2000, Shelly filed a PTI for a replacement hot-mix asphalt plant at
Greenfield, Ohio. Stip. 40a.
. The 180 day period to issue or deny a PTI expired on November 20, 2000.
. Construction of the new hot-mix asphalt plant began on April 15, 2000. Stip. 40d.
. No evidence was presented that the applicatidn was incomplete or returned to
Shelly for additional information. There was also no evidence to explain the
delay in the issuance of the PTL.
. The Ohio EPA issued a final PTI for Plant 40 on July 1, 2003. Stip. 40i.
. The PTI was issued 1171 days after installation began.

. The PTI was issued 952 days after the expiration of the 180 day review period.
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Conclusions of Law

Shelly began construction of its replacement hot-mix asphalt plant before a PTI
was issued.

The installation began 219 days before the expiration of the 180 day review
period.
The PTI was issued 952 days after the expiration of the 180 day review period.
The Court finds for the State.

Shelly Materials Plant 40 Fugitive Emission Sources -Sourcé
Findings of Fact

Shelly did not maintain the F-Sources at the limestone quarry where Plant 40 was
located. Shively Tr. 1860 -1681. |
Martin Marietta owned the quarry and the F-Sources including roadways and
parking areas (F001), storage piles (F002), and raw material handling (F003).
Shively Tr. 1680-1681.
The State did not propose any findings of fact to contradict the testimony of Mr.
Shively. |

Conclusions of Law

. Shelly did not own the F-Sources at the limestone quarry where Plant 40 was

located.

The Court finds for Shelly.

Shelly Material Plant 65
Findings of Fact

Shelly operated an asphalt plant in Dresden Ohio. Stip. 65a.



The State did not propose any ﬁndings of fact or conclusions of law regarding
Shelly Plant 65.
The parties stipulated that Shelly Plant 65 was installed prior to 1973 and is
therefore exempt from the PTI process. Stip. 65d.

Conclusions of Law
Thf: Court finds for Shelly.

Portable Generators

Findings of Fact

The Court makes the following findings of fact relative to all portable generators

set forth in the State’s First Claim for Relief:

1.

Shelly operated the portable generators as alleged in paragraph 183 of fhe
complaint.

Shelly did not submit a PTI application for any of the portable generators prior to
2003, beiieving that a PTI was not required. Shelly fof £176.

Shelly received verbal guidance from Ohio EPA employees upon which they
relied to conclude that a PTI was not required .for a portable generator. Shively
Tr. 1792-1793.

Shelly neither requested nor received written confirmation from anyone at the
Ohio EPA that a PTI was not required for a portable generator. Shively Tr. 1794 -
1795.

The Shelly Holding Company commissioned Dine Comply, Inc., to conduct a

Voluntary Air Compliance Audit. Shelly Ex. A and Stip. GEN1.



6.

10.

The Voluntary Air Compliance Audit, dated March 28, 2003, noted, among other
things, a regulatory deficiency because the portable generators were not
permitted. Shelly Ex. A, p. 4.
The Voluntary Air Compliance Audit was forwarded to the Ohio EPA on April
21,2003. Shelly Ex. B and Stip. GEN2.
The State did not issue a notice of violation for the operation of a portable
generator without a permit until after it received the Voluntary Air Compliance
Audit. Shively Tr. 1665. The State did not identify in rebuttal any notice of
violation for a portable generator that pre-dated the receipt of the Voluntary Air
Compliance Audit.
Given the size of the portable generators, fhe frequency of Ohio EPA employees
at Shelly facilities, and the conversations Shelly employees had with Ohio EPA
employees regarding portable generators, the Court finds that the Ohio EPA knew
or should have known that:

a. Shelly had portable generators.

b. The portable generators were not permitted.
There is no evidence that Ohio EPA issued any air permits for portable generatdrs

prior to 1999; and from 1999 to 2003, Ohio EPA issued only 7 PTIs for portable

_ generators. Shelly Ex. OO Response to Interrogatory 34.

11.

The date of installation on the PTIs for the portable generators are in fact the

manufacture date. Shelly does not have the actual dates of installation. Mowery

Tr. 1830.

10



12. Except for the manufacture date stated in the PTIs for the portable generators, the
State produced no evidence regarding when the portable generators were first
installed.

13. All of the portable generators identified in paragraph 183 of the complaint are
now properly permitted. State ¢ of 1 1850.

Conclusions of Law

1. Portable generators are not exempt from the permitting process.

2. Shelly did operate its portable generators without a permit.

3. No evidence has been provided upon which the Court could rely to determine
when a specific portable generator was installed. The Court finds that the
manufacture date is not relevant.

4. The Court finds for State.

(The apparent conflict between Conclusion of Law No. 3 and 4 will be addressed in

the Penalty Phase of this decision.)

STATE’S SECOND CLAIM FOR RELIEF

In its Second Claim for Relief, the State alleges that a PTI is required before an
air-contaminant source is modified. The State further alleges that burning a fuel that is
not authorized by an existing PTI constitutes a modification. It is alleged that Shelly
received and burned used oil as fuel without first obtaining the required PTL Shelly does
not deny that, in some cases, it stopped using natural gas as a fuel and starting burning
used oil before a new PTI was received. Shelly argues that it did not believe that PTI
modifications were needed before burning used oil because it was just switching from

one liquid fossil fuel to another. Shelly fof £209.

11



Findings of Fact Common to all Plants as to Second Claim
. Switching to used oil as a fuel source from other fuels causes an increase in the
amount of pollutants emitted and creates emissions of pollutants not found in
natural gas or #2 diesel fuels. State fof f 1871.
. On-spec used oil that may be permitted is used oil that meets certain criteria. The
use of used oil is regulated to control the concentration of numerous
contaminants. State f of f 187g.
. While plants are capable of b\;ming used oil, additional equipment is frequently
necessary to assure total combustion, which is good from both an environmental
and a safety perspective. Shelly f of £208.
. On November 1, 2000, Ohio EPA put Shelly on ﬁotice that a permit to install is
required prior to any use of waste oil. State Ex. 556.
. Shelly’s employees knew that a permit was necessary in order to burn used oil.
Prottengeier Tr. 256.

Conclusions of Law Common to all Plants as to Second Claim
. The 180 day time period for review set forth and discussed in the First Claim is
applicable to the permitting process in the Second Claim.
. Burning used oil without first acquiring a permif isa violatipn.
Shelly Materials Plant 2

Findings of Fact
. Shelly operated a hot mix asphalt plant in Gallipolis Ohio.
. On November 5, 2002, Shelly filed a PTI modification to add recycled on-spec

used oil (RUO). Stip. 2d.

12



3. The 180 day period to issue or deny a PTI expired on April 4, 2003.

4. The Ohio EPA never rejected Shelly’s PTI modification and issued a draft
modified PTI on March 11, 2003. Stip. 2e.

5. Shelly began using RUO on May 22, 2003. Stip. 2f.

6. Ohio EPA issued a final PTI modification for used oi} on August 12, 2003. Stip.
2h.

7. Shelly began burning used oil without a final PTI.

Conclusions of Law
1. Shelly burned RUO without a permit for 111 days at Plant 2.
2. Each of the 111 days that Shelly burned RUO without a permit was after the

expiration of the 180 day review period.

3. The Court finds for the State.

Shelly Materials Plant 15
No findings of fact or conclusions of law are necessary as the Court dismissed the
Second Claim for Plant 15 in its decision dated October 31, 2008.
Shelly Materials Plant 62
Findings of Fact
1. Shelly operated an asphalt batch plant in Lancaster, Ohio.
2. On December 4, 2000 Shelly filed a PTI modiﬁéation to add recycled on-spec -
used oil (RUO). Stip. 62d.
3. The 180 day period to issue or deny a PTI expired on June 2, 2001.
4. The Ohio EPA never rejected Shelly’s PTI modification.

5. Shelly began using RUO on May 11, 2001. Stip. 62e.

13
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. Ohio EPA issued a final PTI modification for used oil on July 24, 2001. Stip. 62f.

. Shelly began burning used oil without a permit 22 days before the 180 days had
expired.

. The PTI was issued 52 days after the expiration of the 180 day review period.

Conclusions of Law

. Shelly burned RUO without a permit at Plant 62.

. Shelly burned RUO without a permit for 22 days before the 180 day review
period had expired.

. Shelly burned RUO without a permit for a total of 74 days.v

. The Court.ﬁnds for the State.

Shelly Materials Plant 63
Findings of Fact

. Shelly operated a plant in Newark, Ohio.

. On December 7, 2000 Shelly filed a PTI modification to add recycled on-spec
used oil (RUO). Stip. 63e.

. The 180 day period to issue or deny a PTI expired on June 5, 2001.

. The Ohio EPA never rejected Shelly’s PTI modification.

. Shelly began using RUO on April 12, 2001. Stip. 63f.

. Ohio EPA issued a final PTI modification for used oil on July 19, 2001. Stip. -

. 63q.

. Shelly began burning used oil without a permit 54 days before the 180 days had
expired.

. The PIT was issued 44 days after the expiration of the 180 day review period.

14
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Conclusions of Law
. Shelly burned RUO without a permit at Plant 63.
. Shelly burned RUO without a permit for 54 days before the 180 day review period
had expired.
. Shelly burned RUO without a permit for a total of 98 days.

. The Court finds for the State

Shelly Materials Plant 65
Findings of Fact

. On March 20, 2006 Shelly filed for a discretionary exemption to burn RUO from
the Ohio EPA. State Ex. 144 and State f of f 188bb.

. The requested discretionary permit was issued on May 18, 2006. State Ex. 145
and State f of f 188dd.

. | The purpose of the exemption was to allow Shelly to conduct certain tests using
RUO at Plant 65. State f of f 188dd.

. Shelly began burning used oil at Plant 65 on May 11, 2006. Stip. 65j.

. On July 13, 2006 Shelly requested an extension of the exemption which was
granted on July 20, 2006. Stip. 65k and Stip. 651.

. Shelly conducted a stack test using RUO on July 25, 2006. State Ex. 148 and
State f of f 188gg.

. Shelly burned used oil at Plant 65 from May 11, 2006 until July 31, 2006. Stip.
65p. |

. There is no evidence contrary to that presented by Ms. Mowery that RUO was not

burned at Plant 65 after July 31, 2006. Shelly f of f 271 and Mowery Tr. 1840.

15
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Conclusions of Law

. Shelly burned RUO at Plant 65 outside the scope of the exemption for 59 days.

The Court finds for the State.

Shelly Materials Plant 91

Findings of Fact

. Shelly Plant 91 is a portable plant.

On December 1, 2000, Shelly filed a PTI modification application to add recycled
on-speciﬁcation used oil (RUO) as a fuel. Stip. 911f.
The 180 day period to issue or deny a PTI expired on May 30, 2001.
The Ohio EPA never rejected Shelly’s PTI modification.

Shelly began using RUO on July 1, 2001. Stip. 9ih.

Ohio EPA issued a final PTI modification for used oil on July 24, 2001. Stip. 91¢g.
Shelly began burning used oil without a permit 23 days before a PTI was issue.
The PTI was issued 55 days after the expiration of the 180 day review period.

Conclusions of Law

Shelly burned RUO without a permit. |

Shelly bufned RUO after the expiration of the 180 day review period but 23 days
before a permit was issued.

The Court finds for the State.

Stoneco, Inc., Plant 114
Findings of Fact

Stoneco, Inc., Plant 114 is a portable facility.

16
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. OnDecember 11, 2003, Shelly filed a PTI modification to add recycled on-spec
used oil. Stip. 114d. |

. The 180 day period to issue or deny a PTI expired on June 9,2004.

.- The Ohio EPA never rejected Shelly’s PTI modification.

. Shelly began using RUO on September 20, 2004. Stip. 114g.

" Ohio EPA issued a final PTI modification for used oil on January 18, 2005. Stip.
114h.

. Shelly began burning used oil without a permit 120 days before a PTI was issue.

. The PTI was issued 223 days after the expiration of the 180 day review period.

Conclusions of Law

. Shelly burned RUO withoﬁt a permit.

. Shelly burned RUO after the expiration of the 180 day review period but 120 days
before a permit was issued. .

. The Court finds for the State.

Economic-Benefit Analysis
. The State’s expert testified that Shelly realized $224,741.00 of economic benefit

as a result of burning used oil without a permit. State Ex. 734.

. The State’s expert’s testimony was based on Shelly burning used oil without a
permit for 1351 days.

. The Court has found Shelly to have burned used oil without a permit for a total of
485 days.

. Based on a pro-rated basis, the economic benefit should be adjusted to

$80,680.52.
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STATE’S THIRD CLAIM FOR RELIEF

The State alleges that Shelly operated an air-contaminant source without first
applying for and obtaining a Permit to Operate (PTO) from the Ohio EPA. O.A.C. 3745-
35-02(A) prohibits the operation of an air-contaminant source without a PTO.

The Court notes that the rules regarding PTOs were changed. Specifically,
O.A.C. Chapter 3745-35, regarding PTOs was repealed in 2008. However, the PTO
requirements of O.A.C. Chapter 3745-35 were in full force and effect at all times relevant
to the State’s Third Claim for Relief.

A PTO is an “authorizing and control document issued to implement the
requirements of Ohio’s »air pollution control laws.” (This definition is taken from the
State’s Bench Brief.) |

Findings of Fact Relevant to all Plants
1. A PTI allows the operation of an air-contaminant source for one year from the
date the source commences operation. State f of f 194c, Shelly f of f 305 and

Hopkins Tr. P.136.

2. The Director has 60 days from the date an application is received to determine if
- it is complete and 180 days to issue or deny a PTO after an application has been

filed and determined to be complete. R.C. 3704.034.

3. The PTO program received a very low priority from the Ohio EPA and was very

backlogged. Hodanbosi Tr. 1597.

| Shelly Materials Plant 24
Findings of Fact

1. A PTI for Plant 24 was issued by the Ohio EPA on December 16, 2003.
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. Shelly applied for a PTO for its asphalt plant at Plant 24 on March 17, 2004. Stip.
24aa.

. Shelly applied for the PTO within one year of the date the PTI was issued.

. The Ohio EPA never notified Shelly that that the PTO was incomplete.

. The Ohio EPA has never acted on Shelly’s PTO application. Stip. 24cc.
Conclusions of Law

. Shelly did everything it was required to do in order to comply with the PTO
requirements.

. Shelly operated its plant in compliance with the law for one year following the
commencement of operation pursuant to the PTL

. To find for the State, the Court would have to conclude that Shelly should stop
otherwise-permitted activities after a yea:f to wait on the Ohio EPA to acton a
program it admits was low priority, backlogged and now terminated.

. The Court finds for Shelly.

Shelly Materials Plant 24 Fugitive Emission Sources

Findings of Fact

. Shelly maintained the following F-Sources at its quarry in Ostrander, Ohio where
Plant 24 is located: material unloading (F004); stone crushing (F005); crushed-
stone screening (F006); crushed-stone conveying (F007); storage-pile load-in/out
(F008); material loading (F009). State fof f 176, Shelly f of £ 112 and State Ex.
347.

. A PTI for F-Sources at Plant 24 was issued on September 21, 2000. Stip. 24ff.
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. Shelly was required to obtain a PTO for the F-Sources at Plat 24 by September 29,

2003. State fof £193.

. The Ohio EPA issued a PTO for the F-Sources at Plant 24 on April 21, 2003. State

fof £ 194d.

Conclusions of Law
The Ohio EPA issued a PTO for the F-Sources at Plant 24 prior to the required
date. |

The Court finds for Shelly.

Shelly Materials Plant 24 Asphalt Cement Storage Tanks (T -Source)

Findings of Féct
In connection with the operation of Plant 24, Shelly opefated two T-Sources
(T008 and T009). State f of f 194e.
A PTI for the T- Sources at Plant 24 was issued by the Ohio EPA on June 5, 2001.
Stip. 24x.
Shelly applied for a PTO for its T-Sources at Plant 24 on June 7, 2001. Stip.
24ee.
Shelly applied for the PTO within one year of the date operation commenced |
pursuant to the PTL
The Ohio EPA never notified Shelly that that the PTO was incomplete.
The Ohio EPA has never acted on Shelly’s PTO application. Stip. 24cc.
A PTO is no longer required for T-Sources. Shelly fof£334

Conclusions of Law
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. Shelly did everything it was required to do in order to comply with the PTO
requirements.

. Shelly operated its plant in compliance with the law for one year following the
commencement of operation pursuant to the PTI.

. To find for the State, thé Court would have to conclude that Shelly should stop
otherwise permitted activities after a year to wait on the Ohio EPA to actona
program it admits was low priority, backlogged and now terminated.

. The Court finds for Shelly.

Shelly Materials Plant 40 and Fugitive Emission Sources (F-Source)

| Findings of Fact
. Shelly operated an asphalt plant, known as Plant 40, in Greenfield, Ohio. This
plant included the following F-Sources: roadways and parking areas (F001);
storage piles (F002); raw-material handling (F003). State f of £ 197a.
. OnJuly 1, 2003, Ohio EPA issued a modified PTI for the asphalt plant and the F-
Sources at Plant 40. Stip. 40i. |
. On August 5, 2003 Shelly filed a PTO for the asphalt plant and F-Sources at Plant
40. Stip. 40j. |
. Shelly applied for the PTO within one year 'of the date operation commenced
pursuant to a PTL |
. The Ohio EPA never notified Shelly that the PTO application was incomplete.
. Plant 40 closed operation in 2006.

. Ohio EPA never acted on Shelly’s PTO application.
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Conclusions of Law

1. Shelly did everything it was required to do in order to comply with the PTO
requirements.

2. Shelly operated its plant in compliance with the law for one year following the
commencement of operation pursuant to the PTI.

3. To find for the State, the Court would have to conclude that Shelly should stop
otherwise-permitted activities after a year and wait on the Ohio EPA to acton a
program it admits was low priority, backlogged and now terminated for a plant
thafc is no longer in operation.

4. The Coun finds for Shelly.

Portable Generators

To the extent that the portable generators in Claim 3 were not dismissed by this
Court’s decision dated October 31, 2008, the Court adopts the findings of facts and
conclusions of law set forth in the First Claim as to portable generators and finds for the
State.

STATE’S FOURTH CLAIM FOR RELIEF

The Court did not fully understand the State’s Fourth Claim for Relief when it
first considered both the State’s and Shelly’s proposed findings of fact and conclusions of
law. In fact the Court did not decide the Fourth Claim until it had already resolved the
other claims for relief.

In very general terms the State’s Fourth Claim for Relief centers on allegations
that Shelly Materials Plant 24 and combined operations of Allied Corp. Plant 12/Shelly

Materials Plant 65 with associated generators each had the potential to emit a pollutant
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that required a permit that they did not have. The potential to emit calculation that the

_ State used in its attempt to prove that Shelly was operating its facilities without the
necessary permit is addressed in detail in this Court’s decision regarding the State’s Fifth
Claim for Relief.

In each case the potential to emit calculation was based on a short term emission
rate which was taken from a. stack test. The short term emission rate was converted into
an annual emission rate assuming the facility was operated 24 hours per day, 365 days
per year. These terms and calculation are addressed in detail in this Court’s decision
regarding the State’s Fifth Claim for Relief. |

For the reasons stated in this Court’s decision as to the State’s Fifth Cl;aim for
Relief the Court finds for Shelly.

STATE’S FIFTH CLAIM FOR RELIEF

R.C. 3704.05(k) prohibits the operation of any source required to obtain a Title V
permit unless a permit has been issued. A Title V permit must be submitted within one
year of becoming a Title V source. The State has approved various alternatives to avoid
Title V requirements. One method to “op-out” of Title V requirements is the use of
Engineering Guide 61. If the source had actual emissions below 20% of the Title V
threshold, it did not have to obtain a Title V permit. The threshold for a Title V permit is
a source that has a potential to emit (PTE) of 100 tons per year of a pollutant. The
owner/operator of the source is required to keep actual emission records to prove it is
below the 20% threshold (20 tons per year) and to notify the Ohio EPA tha;t the

owner/operator is claiming non-title V status.
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The two central disputes between the parties that are common to all facilities in
the State’s Fifth Claim for Relief are (1) how to define the term “potential to emit” and
(2) whether generators located at a facility count when determining PTE.

Potential to emit is defined in O.A.C. 3745-31-01(VVVYV) as follows:

“Potential to emit” means the maximum capacity of an emissions
unit or stationary source to emit an air pollutant under its physical
and operation design. Any physical or operational limitation on
the capacity of the emissions unit or stationary source to emit an
air pollutant, which includes any federally regulation air pollutant
as defined in paragraph (DD) of rule 3745-77-01 of the
Administrative Code, including air pollution control equipment
and restrictions on hours of operation or on the type or amount
of material combusted, stored or processed, shall be treated as part
of its design if the limitation or the effect it would have on
emissions is federally enforceable or legally and practicably
enforceable by the state. Secondary emissions do not count in

determining the potential to emit of a stationary source. (emphasis
added)

The State focuses on the language “maximum capacity.” Specifically, the State
calculates the PTE of emissions from a source by assuming that the source is being
operated 24 hours a day, 365 days a year.

Conversely, Shelly makes the same calculation by using the number of hours that
the source is operating. These restrictions on hours of operation are included in the
various permit applications, the purpose of which is to avoid the Title V threshold.

It would be the State’s position that until the operating permit with the restricted
hours of operation is approved, the PTE must be calculated assuming operation is 24
hours per day, 365 days a year.

If the State’s conclusion regarding the formula for calculating PTE is correct, then

by definition most if not all of the Fifth Claim must be decided for the State.

24



It should be noted that there is no dispute regarding the math or, for that matter,
the formula. The real dispute has to do with the hours of operation used when making the
" calculation. This explains the difference between the State’s Exhibit 744 and Shelly’s
Exhibit 744D.

Both the State and Shelly use the same “short-term” emission rate for nitrogen
oxide for each plant and associated generator. As the Court understands the calculation,
the “short-term” emission rate is a known amount of a specific pollutant produced by a
source in an hour. Using the State’s formula, one assumes that the source is operating 24
hours per day, 365 days per year to calculate the PTE, which in turn determines if the .
source is governed by Title V. If the calculation is made with the restricted hours, as set
forth in the permit application, then the source may have satisfied the requirements to be
e;(empt from the Title V requirements.

The State’s Exhibit 744, which includes the plant plus the associated generators,
establishes that Shelly could be subject to Title V requirements. However, Shelly’s
Exhibit 744D shows that each plant, even including the portable genérators, which Shelly
disputes, shows that it is exempt from the Title V requirements.

Before the Court concludes which calculation is correct, it is necessary to decide
whether the calculation should inch{de the emissions from the associated portable
generators.

Again, it is the State’s position that each portable generator is an air-coptanﬁnant
source. This is not disputed by Shelly. See State f of £ 219b. Further, Shelly agrees that
with regard to Title V regulations, the threshold is determined for thé entire facility and

not individual sources. See State f of £218j and Shively Tr. Vol VIII p. 1725.
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Given the fact that the Title V threshold and exemptions to the same are
predicated upon the emissions of a regulated pollutant, together with the fact that
generators emit regulated pollutants, the Court finds that the generators should have been
included when calculating PTE. Shelly’s argument that a different conclusion should be
reached because emergency generators are excluded is not persuasive.

Ne\}ertheless, the question for the Court remains the calculation of PTE. For the
following reasons, the Court does not accept the State’s conclusion regarding the
calculation of PTE.

The definition of PTE was specifically addressed iﬁ USA v. Louisiana-Pacific
Corp., 682 F. Supp 1141 (D. Colo. 1988). The Court interpreted PTE as set forth in 40
CFR. Sec. 52.21(b)(4). This Court finds that the definition of PTE as set forth in 40
CFER. Sec. 52.21(b)(4) is the same as set forth under Ohio law and therefore applicable
to this case.

In the Louisiana Pacific case, the EPA brought an action for the violation of the
Clean Air Act at two of defendant’s plants. At each of the plants, a stationary source that
generated regulated pollutants was operated. Emission tests were conducted at each
~ facility, and the results of the tests were used to determine a potential to emit. The test
results established a PTE in excess of the “major stationa;'y source” emission levels. The
government argued that because the PTE was in excess of the major stationary source
limits and that the plants did not have the proper permit based on the PTE, they were in
violation of the Clean Air Act.

The case eventually required the Court to consider the term “potential to emit.”
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The defendants argued that the test results should not be used because the units
were not being operated as designed. There is no question that the plants were having
difficulty when being tested which produced high levels of emissions which would not
have bccuned if the plants were operating as intended.

The government argued that the phase PTE tumns on the word “potential.”
Regardless of whether the plant was working as intended, it was working and therefore
had the poteniial to emit pollutants at a certain level.

In rejecting the government’s argument, the Court began with reference to
Alabama Power Co. v. Costle 636 F.2d 323 (D.C. Cir 1979). The current rule was
promulgated as a result of the Court’s decision in Alabama Power rejecting the EPA’s
definition of PTE. “The broad holding of Alabama Power is that potential to emit does
not refer to the maximum emission that can be generated by a source hypothesizing the
worst conceivable operation. Rather, the concept contemplates the maximum emission
that can be generated operating the sources as it is intended to be operated and as it is
normally operated.” Louisiana-Pacific, 682 F Supp. at p. 45.

The Court went on to note that it would serve no legitimate purpose to test a
source as it was not intended to operate. Rejecting the government’s analysis, the Court
noted that “common sense would also indicate” that the plant would never be operated as
it was tested.

Applying that same reasoning to the case at bar, to assume that oné of Shelly’s
plants and/or generators would be operating twenty-four hours a day, 365 days per year

defies “common sense.”
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In addition, the permit process itself makes the State’s conclusion regarding PTE
unworkable. As already noted, a Title V permit is required if certain thresholds are
reached regarding the emission of a regulated pollutant.

Once it is determined that a soﬁrce has reached actual emissions that could trigger
the Title V requirements, the owner/operator has one year to apply for either a synthetic
minor permit or a Federally Enforceable State Operating Permit (FESOP). Approval of
either a synthetic minor permit or a FESOP would avoid the need for a Title V permit.
The third option would be to apply for a Title V permit. Hodonbosi Tr. pp. 1614 — 161 5.

However, if one accepts the State’s argument that PTE means 24/7 operation, an
applicant would never really have a choice. According to the State, until the Synthetic
Minor or FESOP was issued, the source would be subject to Title V because tﬁe restricted
hours Would not apply. The only way to avoid this result would be to apply for two
permits (Title V and either a synthetic minor or FESOP) which would defeat the purpose
of having two different permits. In addition, Robert Hodanbosi, the Division Chief of the
Division of Air Pollution Control for the Ohio EPA, testified that a source would not
apply for both permits and the Ohio EPA would not process both applications.
Hodanbosi Tr. P. 1602.

The Court will review each portion of the State’s Fifth Claim by applying the
following:

a. Emissions from generators located at a source should be included when
calcuiating PTE.
b. The number of hours used to calculate PTE is as set forth in the calculation

submitted by Shelly in Exhibit 744D. The Court specifically rejects the
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_ State’s calculation that assumes a source is being operated 24 hours per day,
365 days per year. |
Shelly Materials Plant 24
Findings of Fact
. The State’s proposed findings of fact and conclusions of law as to Plant 24 are
baséd on a PTE calculation that assumes a source is being operated 24 hours per
day, 365 days per year.
. The Court has rejected the State’s PTE calculation.
Conclusions of Law
. The State has the burden of proof.
. There is no evidence to prove that Plant 24 was an operating source that required
a Title V permit.
. The Court decides for Shelly.
. To the extent that Plant 24 may have been operating without a permit, this issue
was addressed in determining the State’s Third Claim.
Shelly Materials Plant 28
Findings of Fact
. Shelly Materials Plant 28 is a portable facility.
. On June 25, 2002, Shelly filed a FESOP to avoid Title V permit requirements.
State f of £220d and Shelly f of { 482.
. The application was filed within one year after Shelly concluded that emissions at

Plant 28 might require it to file for Title V.
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The June 25, 2002 application did not include emissions for portable generators
AG28-A and AG28-B.
Portable generators AG28-A and AG28-B are associated with Plant 28 and should
have been included in the June 25, 2002 application.
The combined PTE for Plant 28 and generators AG28-A and AG28-B is 54.50
tons/yr NOx. Shelly Ex. 744D.
The State’s only evidence that Plant 28 and associated generators were being
operated in excess of Title V threshold is based on a PTE calculation that the
Court has rejected.

Conclusions of Law
There is no evidence that Plant 28 and its associated generators were being
operated in excess of the Title V threshold.

The Court finds for Shelly.

Shelly Materials Plant 40

Findings of Fact

. The State’s proposed findings of fact and conclusions of law as to Plant 40 are

based on a PTE calculation that assumes a source is being operated 24 hours per
day, 365 days per year.
The Court has rejected the State’s PTE calculation.

Conclusions of Law

The State has the burden of proof.

There is no evidence to prove that Plant 40 was operating as a Title V source.

The Court decides for Shelly.
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To the extent that Plant 40 may have been operating without a permit, this issue
was addressed in determining the State’s Third Claim.
Shelly Materials Plant 49
Findings of Fact
. Shelly Materials Plant 49 is a portable facility.
. On June 25, 2002, Shelly filed a FESOP to avoid Title V permit requirements.

Stip. 49g and State Ex. 186.

3. The application was filed within one year after Shelly determined that the

19,

operation at Plant 49 might exceed the Title V threshold.

The June 25, 2002 application did not incl_ude eﬁlissions for portable generators

AG1-A and AGS-B.

. Portable generators AG1-A and AG8-B are associated with Plant 49 and should
have been included in the June 25, 2002 application.

_ The combined PTE for Plant 49 and generators AG1-A and AG8-B is 47.95
tons/yr NOx. Shelly Ex. 744D.

. The State’s only evidence that Plant 49 and associated generators were being
operated in violation of Title V threshold is based on a PTE calculation that the
Court has rejected.

Conclusions of Law
_ There is no evidence that Plant 49 and its associated generators were being
- operated in excess of the Title V threshold.

The Court decides for Shelly.

31



Shelly Materials Plant 63

Findings of Fact

. Shelly applied for and received Synthetic Minor PTI on May 12, 1999. Shelly f
of £535. |

. Shelly applied for and received a modified Synthetic Minor PTI on July 19, 2001.
State Ex. 473.

. Shelly applied for the Synthetic Minor PTI within one year of concluding that
Plant 63 might meet Title V threshold. Shelly fof £537.

_ The “hot elevator” at Plant 63 was an emission source that was not included in the
PTI applications but should have been. State f of f220v.

. The State’s proposed findings of fact and conclusions of law as to Plant 63 are
based on a PTE calculation that assumes a source is being operated 24 hours per
day, 365 days per year.

. The Court has rejected the State’s PTE calculation.

Conclusions of Law

. The State has the burden of proof.

. There is no evidence to prove that Plant 63 was an operating source that required
a Title V permit.

. The Court finds for Shelly.

Shelly Materials Plant 90 and Plant 95

Findings of Fact

. Shelly operated Plants 90 and 95 in Franklin County Ohio.

32



10.

There is no evidence that Plants 90 and 95 were on “contiguous or adjacent”
pieces of property prior to May 31, 2002, when Shelly purchased Columbus
Limestone Quarry. The State’s evidence that they were contiguous or adjacent
comes from the testimony of Todd Scarborough pages 552 —-553:

Question: “Are they in close proximity to one another?”

Answer: “Yes, they are located very close proximity to one another in

an area that’s basically a large quarry operation.”

There is no testimony about “contiguous or adjacent.”
Prior to purchasing the quarry, Shelly had filed for and received a separate
Synthe‘ti‘c Minor PTI for both plants 90 and 95. Stip. 90j and Stip. 90i.
The State’s Title V calculations for the separate i)lants is based a PTE calculation
that is not accepted by the Court.
There is no evidence that the separate plants, prior to the purchase of the quarry,
exceeded the Title V threshold without the use of the PTE calculation used by the
State and which has been rejected by this Court.
On May 15, 2003, within 12 months of Shelly purchasing the quarry, a Title V
application was filed. Stip. 90u and Stip. 90v.
The State never acted upon the Title V application. Stip. 90w and Stip. 90x.
Plant 95 was moved in 2004, thereby removing the Title V issue.
Shelly was billed for Title V fees for Plants 90 and 95 for calendar years 2002
thru 2005. Stip. 901 and Stip. 90g.
Shelly paid Title V fees and submitted Title V emission reports for Plants 90 and

95 for the calendar years 2002 through 2005. Stip. 90n and Stip. 90s.
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Conclusions of Law

. “Contiguous and adjacent” are not synonymous with “close proximity.”
Therefore, there is no evidence that Plants 90 and 95 should be treated as if they
were “co-located” prior to the purchase of the quarry by Shelly.

. Prior to the purchase of the quarry, Plants 90 and 95 had filed for permits that
avoided the need to apply for a Title V permit.

. There is no evidence that prior to the purchase of the quarry that either Plant 90 or
95 had a PTE that would require a Title V permit.

. After Shelly purchased the quarry and the plants became “co-located,” a proper

Title V application was filed which was not acted upon by the State.

. The Court finds for Shelly.

Shelly Materials Plant 91

Findings of Fact

. Shelly acquired Plant 91 sometime in 1999. Stip. 91b.

. The exact date of the acquisition was not established.

. Shelly’s letter notifying the Ohio EPA of the acquisition is dated January 19,
1999. State Ex. 485.

. Shélly maintained records of actual emissions for Plant 91 from 1999 thru 2001.
Stip. 911

. Shelly filed for a Synthetic Minor PTI on December 1, 2000. Shelly Ex. P91IN
and Stip. 91f.

. The Ohio EPA issued a Synthetic Minor PTI on July 24, 2001. State Ex. 354 and

Stip. 91q.
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. The only evidence that Plant 91 had emissions in excess of the Title V threshold
was based on a PTE calculation that is not accepted by this Court.
Conclusions of Law

. Shelly timely filed for and received a Synthetic Minor permit for Plant 91 and is
therefore not required to file for a Title V permit.
. The Court finds for Shelly.
Shelly Materials Plant 92

Findings of Fact
. Shelly operated Plant 92 in Columbus Ohio.
. Shelly acquired Plant 92 in 1999. Stip. 92d.
. The exact date of the acquisition was not established.
. Shelly’s letter notifying the Ohio EPA of the acquisition is dated May 12, 1999.
Shelly Ex.D. |
. Shelly filed for a synthetic Minor PTI on August 16, 1999. Stip. 92e.

. The Ohio EPA issued a Synthetic Minor PTI on April 25,2006. Stip. 92k.

. There is no evidence that either the PTI or the PTO applications were incomplete.

Conclusions of Law
. Shelly timely filed for and received a Synthetic Minor permit for Plant 92.
. Shelly is not reqﬁired to file for a Title V permit.

. The Court finds for Shelly.
Shelly Materials Plant #94 (Old)

Findings of Fact

. Shelly operated Plant 94 in Reynoldsburg Ohio.
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. Shelly owned and operated Plant 94, formerly known as United Asphalt Plant 10.
Stip. 94a.

. Plant 94 was operated pursuant to a PTI issued on June 29, 1983, and a PTO
issued June 23, 1998. Stip. 94a, Stip. 94f, State Ex. 367 and Shelly Ex. 94D.

. The State claims that the PTI issued for Plant 94 does not contain any federally
enforceable restrictions. (State f of f220zz). However, both the PTI (State Ex.
367 and the PTO (Shelly Ex. 94D) limit the hours of operation to “not more than
10 hours per day, ‘6 days per week, 32 weeks per year.”

A stack test was conducted at Plant 94 on October 30, 2001. Scarborough Tr. pg.
541, State f of f220aa and State Ex. 375.

. There is no reliable evidence to conclude that Title V threshold was reached pﬁor
to the October 30, 2001 stack test.

. Using the stack test and the hourly restriction of the PTI and PTO, the PTE for
Plant 94 was below the Title V threshold.

. Shelly submitted a Synthetic Minor PTL Stip. 94i.

Conclusions of Law

. There is no evidence that Plant 94 was operated éo as to require a Title V permit.

. The Court finds for Shelly.

Allied Corp. Plant 3 and Generators

Findings of Fact
. Applied Corp. Plant 3 is a portable facility.

. On June 25, 2002, Shelly filed a FESOP to avoid Title V permit requirements.

Stip. 3i.
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. The application was filed within one year after Shelly concluded that emissions at
Plant 3 might require it to file for Title V.
. The June 25, 2002 application did not include emissions for portable generators
AG3-A or AG3-B.
. Portable generators AG3-A and AG3-B are associated with Plant 3 and should
have been included in the June 25, 2002 application.
. The combined PTE for Plant 3 and generators AG3-A and AG3-B is 52.34 tons/yr
NOx. Shelly Ex. 744D.
. The State’s only evidence that Plant 3 and associated generators were being
.ope‘rated in excess of Title V threshold is based on a PTE calculation that the
Court has rejected.

Conclusions of Law
. There is no evidence that Plant 3 and its associated generators were being
operated in excess of the Title V threshold.

. The Court finds for Shelly.

Allied Corp. Plant § and Generators

Findings of Fact
. Allied Corp. Plant 5 is a portable facility.
. On June 25, 2002, Shelly filed a FESOP to avoid Title V permit requirements.

- Stip. 5f.

. The application was filed within one year after Shelly conclu&ed that emissions at

Plant 5 might require it to file for Title V.
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. The June 25, 2002 application did not include emissions for portable generators
AG5-A and AG5-B.
. Portable generators AG5-A and AG5-B are associated with Plant 5 and should
have been included in the June 25, 2002 application.
. The combined PTE for Plant 5 and generators AGS5-A and AG5-B is 50.28 tons/yr
NOx. Shelly Ex. 744D.
. The State’s only evidence that Plant 5 and associated generators were being
operated in excess of Tiﬂe V threshold is based on a PTE calculation that the
Court has rej e;:ted.

Conclusions of Law
_ There is no evidence that Plant 5 and its associated generators were being
operated in excess of the Title V threshold.

. The Court finds for Shelly.

Allied Corp. Plant 9 and Generators

Findings of Fact
. Allied Corp. Plant 9 is a portable facility.
. On June 25, 2002, Shelly filed a FESOP to avoid Title V permit requirements.

Stip. 9h.

. The application was filed within one year after Shelly concluded that emissions at

" Plant 9 might reipiire it to file for Title V.

. The June 25, 2002 application did not include emissions for portable generators

AG9-A and AG9-B.
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. Portable generators AG9-A and AG9-B are associated with Plant 9 and should
have been included in the June 25, 2002 application.
" The combined PTE for Plant 9 and generators AG9-A and AG9-B is 52.01 ‘tons/yr
NOx. Shelly Ex. 744D.
. The State’s only evidence that Plant 9 and associated generators were being
operated in excess of Title V threshold is based on a PTE calculation that the
Court. has rejected.

Conclusions of Law
. There is no evidence that Plant 9 and its associated generators were being
~ operated in excess of the Title V threshold.
. The éourt finds for Shelly.
Shelly Materials Plant 65/Allied Corp. Plant 12 and Generators
4 Finds of Fact
. Allied Corp. Plant 12 is a portable asphalt plant that is located on the same quarry
as Shelly Materials Plant 65. Stip. 65q.
. On June 26, 2002, Shelly filed a FESOP PTO to avoid Title‘V permit
requirements for Allied Corp Plant 12. Stip. 65r.
. On June 25, 2002, Shelly filed a FESOP PTO to avoid Title V permit
requirements for Shelly Materials Plant 65. Stip. 65kk.
. Neither the application for Allied Corp. Plant 12 nor the application for Shelly
Materials Plant 65 included emissions for portable generators AGI1-A, AG12A or

AGI12B.
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. Portable generators AG1-A, AG12A and AG12B are associated with Plants 12
and 65 and should have been included in the FESOP PTO applications.
_ The combined PTE for Plants 12 and 65, together with generators AGI1-A,
AG12A and AG12B, is 91.33 tons/yr. NOx. Shelly Ex. 744D.
. The State’s only evidence that Plants 12 and 65 and the associated generators
Awere being operated in excess of Title V threshold is based on a PTE calculation

that the Court has rejected.

Conclusions of Law

There is no evidence that Plants 12 and 65 and the associated generators were

being operated in excess of the Title V threshpld.

The Court finds for Shelly.

Allied Corp. Generator 21.0012
Findings of Fact

. Allied Corp. Generator 21.0012 aka AG16-B is a source of emission which
requires a permit. (See Findings of Fact and Conclusions of Law for First Claim.)
. On September‘8, 2004, Shelly filed for a synthetic minor PTI and PTO for
Generator 21.0012. Stip. 21.0012c.

. On June 16, 2005, the Ohio EPA issued a synthetic minor PTI for Generator
21.0012. Stip. 21.0012f.
. The State’s only evidence that Generator 21.0012 was being operated in excess of

Title V threshold is based on a PTE calculation that the Court has rej ected.
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Conclusions of Law
1. There is no evidence that Generator 21.0012 was being operated in excess of the
Title V threshold.
2. The Court finds for Shelly.
Allied Corp. Generator 21.0013
Findings of Fact
1. Allied Corp. Generator 21.0013 aka AG14-B is a source of emission which
requires a permit. (See Findings of Fact and Conclusions of Law for First Claim)
2. On September 8, 2004, Shelly filed for a synthetic minor PT] and PTO for
Generator 21.0013. Stip. 21.0013c.
3. On January 6, 2005, the Ohio EPA issued a synthetic minor PTI for Generator
21.0013. Stip. 21.0013f.
4. The State’s only evidence that Generator 21.0013 was being operated in excess of
Title V threshold is based on a PTE calculation that the Court has rejected.
Conclusions of Law
1. Theré is no evidence that Generator 21.0013 was being operated in excess of the
- Title V threshold.
2. The Court finds for Shelly.
STATE’S SIXTH CLAIM FOR RELIEF
The Title V permit program requires that a Fee Emission Report be filed annually
for each air-contaminant source that is subject to Title V. Fees are assessed based on the
amount of actual emissions. In its Sixth Claim for Relief, the State alleges that Shelly

failed to file the emission reports as requifed by the Title V permit program.

41



It is the State’s claim that all of the facilities identified in its Sixth Claim for

Relief are subject to the Title V permit program.

Shelly Materials Plants 24, 28, 40, 49, 63, 90/95, 91, 92, 94 (old) and
Allied Corp. Plants 3. S, 9, 12/Shelly Plant 65

Findings of Fact

1. The following plants did not submit Title V Fee Emission reports:

Plant , Stipulation

Shelly Materials Plant

24 24hh

28 28y

40 40n

49 49y

63 "~ 63n

90/95* 90a

91 none

92 920

94 (old) 94k
Allied Corp. Plant

3 3aa

5 S0

9 9n

12 (Shelly Materials 65) 6511, mm

*This refers only to the time period before Shelly purchased the quarry and Plants 90/95.
2. According to tfxe Court’s Findings of Fact and Conclusions of Law for the State’s
Fifth Claim for Relief, there was insufficient proof to conclude that any of the
facilities identified above are subject to the Title V permit requireme;nts.
3. Ifafacilityisa non-Title V facility, it would pay non- Title V fees.
4. Title V fees are based on actual emissions, and non-Title V fees are assessed as a

flat rate.
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5. No facility is required to pay both Title V fees and non-Title V fees for the same
reporting period.
6. The following plants were billed by the State and paid non-Title V fees for the

period of the alleged violation in the State’s Sixth Claim for Relief:

Plant Stipulation
(unless otherwise noted)
Shelly Materials Plant
24 24ii
28 28z, aaa
40 40p (covers 1996 —2003)
(State alleges 1995 also)
49 Shively Tr. 1710
63 63k
90/95 ' 90k, p
91 91m
92 921 (covers 1999 —2001)

92m (covers 1999 — 2005)
- (State alleges 1996 — 2005)
94 (old) 941

Allied Corp. Plant

Shively Tr. 1710
5p
9s

2 (Shelly 65) 65nn, 00, pp; 49

-0 L W

Conclusions of Law
1. None of the facilities set forth above are subject to the Title V permit
requirements.
2. Except for the periods noted for Plants 40 and 92, each of the facilities set forth
above ﬁere billed by the State and paid non-Title V fees.

3. The Court finds for Shelly.
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Allied Corp. Generators 21.0012 and 21.0013

Findings of Fact

1. The following generators did not submit Title V Fee Emission Reports:
Generator 21.0012 Stip. 21.0012j
Generator 21.0013 Stip. 21.0013h

2. According to the Court’s Findings of Fact and Conclusions of Law for the State’s
Fifth Claim for Relief, there was iﬁsufﬁcient proof to conclude that either of the
generators identified above are subject to the Title V permit requirements.

Conclusions of Law

1. Neither of the generators set forth above is subject to the Title V permit
requirements.

2. The Court finds for Shelly.

STATE’S SEVENTH CLAIM FOR RELIEF

The State’s Seventh Claim for Relief relates to allegations that Shelly operated
various sources in violation of the terms and conditions of a permit. For example, an
Ohio EPA permit might blace limits on emissions. As a result of a “stack test,” it might
be determined that the limits regarding emissions had been exceeded. This would
constitute a violation.

The State defines “stack testing” in its Bench Brief, Glossafy-of Terms as “[t]he
collection of representative portions of the gases and particulate matter that are being
discharged through a smokestack or duct; this type of sampling allows direct estimation
of the amount and types of air pollutants being released.” Mr. Hodanbosi acknowledged

that stack tests are snapshots and can be influenced by a number of factors. Haodanbosi
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Tr. 1591 -1592. Ms. Mowery testified a stack test is conducted while “operating at
worst-case conditions, at high tonnages, the max ton per hour in which typically you
~ don’t operate at max ton per hour.” Mowrey Tr. 1863.

Shelly does not dispute that on the days of the specific stack tests alleged in the
State’s Seventh Claim for Relief, the emissions exceed the limits set forth in the permit
and that this constitutes a violation. The Court will accept this as a Finding of Fact as to
each facility identified in the State’s Seventh Claim for Relief.

‘The real issue is the number of days of a violation. Shelly argues that because a
“stack test” is a snap shot that does not relate to day-to-day operations, only the day of
the “stack tgst” should constitute a violation.

The State takes a different position. In each case, except for Plant 62, (for which
a “stack test” was not ~involved and both the State and Shelly agree that there are two
days of violation), a subsequent “stack test” demonstrates that Shelly is in compliance.
The State argues that each day between the “stack test” demonstrating a violation until
the “stack test” demonstrating compliance constitutes a violation. The other exception is
for Plants 90/95, where a new PTI was issued with new emission limits. In that case, the
State argues that each day between the “stack test” demonstrating a violation until the
new PTI was issued constitutes a violation.

Except for the date of the specific “stack test,” there is not a specific test result
proving that the violation continued. The State wants the Court to infer that the violation
continued until Shelly proved that it did not, at the subsequent “stack test.” However, the
Court just as easily could infer that the second “stack test” was another “snap shot” and

that the violation continued. If it is reasonable for the Court to infer that the violation
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stopped with the second “stack test,” why not infer that the violation ended the day before
or the day before that or the day after the first “stack test”?

Simply put the Court does not find the requested inference to be reasonable given
the fact that the State has the burden. Furthér, the Court finds Shelly’s. argument that a
“stack test” does not represent normal operating conditions to be compelling.

Based on the foregoing, the Court will only consider the day of the “stack test”
demonstrating excess emission to be evidence of a violation. This finding shall be

applicable to each facility in the State’s Seventh Claim for Relief.

Shelly Materials Plant 62

Findings of Fact |
1. The PTI for Plant 62 established a visible particulate emission limit from the stack
of no more than 10% opacity as a three-minute average. Stip. 62i.
9. Visible emissions at Plant 62 exceed the 10% limitation on June 5, 2006, and June
6,2006. State f of f 232a, 233a and State Ex. 560.
| Conclusions of Law
1. Shelly violated the terms of its permit on 2 days.

2. The Court finds for the State.

Shelly Materials Plant 63

Findings of Fact
1. The PTI for Plant 63 limited the emission of particulate matter to 0.04 grains/dry

standard cubic foot. Stip. 630.

2. A stack test on July 23, 2002, showed that the emissions of the particulate matter

exceeded the limitations of the permit. Stip. 63p.
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Conclusions of Law
1. Shelly violated the terms of its permit on 1 day.
2. The Court finds for the State.

Allied Corp. Plant 73

Findings of Fact
1. Applied Corp. Plant 73 is a portable facility.
2. The PTI for Plant 73 limited the emission of particulate matter to 0.03 grains/dry
standard cubic foot. Stip. 73e.
3. A stack test on July 27, 2006, showed that the emissions of the particulate matter
exceeded the limitations of the permit. Stip. 73f.
(Shelly Finding of Fact 894 states that Plant 73 tested above the limit on July 26, 2006.
The Court assumes this was a typo.)
Conclusions of Law
1. Shelly violated the terms of its permit on 1 day.

2. The Court finds for the State.

Shelly Materials Plant 90/95

Findings of Fact
1. The PTI for Plant 90/95 limited the emission of volatile organic compounds to 15

pounds/hour. Stip. 901L

9. A stack test at Plant 90 on May 22, 2002, showed that the emissions of VOCs

exceeded the limitations of the permit. State Ex. 682f.

3. A stack test at Plant 90 on December 7, 2001, showed that the emissions of VOCs

exceeded the limitations of the permit. State Ex. 632e.
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. A stack test at Plant 90 on July 3, 2002, showed that the emissions of VOCs
exceeded the limitations of the permit. Stip. 90bb.
. A stack test at Plant 95 on August 2, 2002, showed that the emissions of VOCs
exceeded the limitations of the permit. Stip. 90mm
Conclusions of Law
. Shelly violated the terms of its permit on 4 days.
. The Court finds for the State.
Shelly Materials Plant 91
Findings of Fact

_ The PTI for Plant 91 limited the emission of sulfur dioxide to 40 pounds/hour.
Stip. 91o.
. The PTI for Plant 91 limited the emission of volatile organic compounds to 20
pounds/hour. Stip. 91p.
. A stack test on August 29, 2002, showed that the emissions of sulfur dioxide
exceeded the limitations of the permit. Stip. 91q.
. A stack test on August 29, 2002, shbwed thét the emisysions of VOCs exceeded the
limitations of the permit. Stip. 91s.

- Conclusions of Law
. Shelly.violated the terms of its permit two tim;es on 1 day.

. The Court finds for the State.
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STATE’S EIGHTH CLAIM FOR RELIEF
The State’s Eighth Claim for Relief relates to allegations that Shelly operated
Plant 24 in violation of the terms and conditions of a permit.
Shelly Materials Plant 24
Findings of Fact

1. The PTI foi' Plant 24 limits the asphalt production rate to 400,000 tons, based upon
a rolling, 12-month production. Stip. 24nn. |

2. The rolling 12-month asphalt production at Plant 24 for the period ending October

" 2005 was 405,979 tons. Stip. 24pp.

3. The rolling }2—month asphalt production at Plant 24 for the period ending
November 2005 was 422,926 tons. Stip. 24qq.

4. The rolling 12-month asphalt production at Plant 24 for the period ending April
2006 was 428,115 tons. Stip. 24ss.

5. The rolling 12-month asphalt production at Plant 24 for the period ending May
2006 was 405,798 tons. Stip. 24tt. |

6. The State’s expert Jonathan Shefftz testified that Shelly realized an economic
advantage of $148,413 by exceeding the rolling 12-month asphalt production
limitations. State Ex. 661.

7. Shelly contends that the State’s expert also testified that if a different calculation
were used the economic advantage would be $125,772. Shefftz Tr. 1302. The
alternate calculation suggested by Shelly uses an average figure for profit per ton
that the expert does not accept. Sheffiz Tr. 1303.

8. Shelly did not offer any expert testimony to refute the State’s expert.
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Conclusions of Law
1. Shelly violated the terms of its permit for Plant 24 by exceeding the rolling 12-
month asphalt production for the periods ending October 2005, November 2005,
April 2006 and May 2006.
2. Shelly realized an economic advantage of $148,413 by exceeding the rolling 12-
month asphalt production limitations.
3. The Court decides for the State.
THE STATE’S NINTH CLAIM FOR RELIEF
The State alleges in its Ninth Claim for-Relief that Shelly failed to file quarterly
reports notifying the Ohio EPA of deviation frem operating parameters specified in its
PTIs or PTOs or informing Ohio EPA that there were no such deviations. The quarterly
reports are due as follows: first quarter reports, covering January through March of each
year are due April 30 of that year; second quarter reports covering April through June of
each year are due July 31 of that year; third quarter reports covering July through
September of each year are due October 31 of that year; and fourth quarter reports
covering October through December of each year are due J anuary 31 of the next year.
¢ Shelly Materials Plant 61
Findings of Fact
1. Shelly operated Plant 61 in Pickaway County, Ohio.
2. The State and Shelly agree that Shelly has not submitted quarterly deviation
reports for the second and third quarters of calendar year 1999. Stip. 61h, Stip.

61i, State f of f258a and Shelly f of £ 937.
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Conclusions of Law
1. Shelly has failed to file the required deviation reports for the second and third
quarters of calendar year 1999 and that the same constitutes a continuing
violation.

2. The Court finds for the State.

Shelly Materials Plant 91
Findings of Fact

1. Paragraph 258 of the State’s Complaint alleges that Shelly failed to file a deviation
report for the third quarter of 2001.

2. The State’s Finding 6f Fact 258b, which applies to Plant 91, references the fourth
quarter of 2002. |

3. The authority for the State’s Finding of Fact 258b is Stip 91x, which also refers to
the fourth quarter of 2002. |

Conclusions of Law

1. The State has not submitted any evidence regarding its allegation that Shelly failed

to file a deviation report for the third quarter of 2001.

2. The Court finds for Shelly.

Allied Corp. Plant 79 and Allied Corp. Generators
21.0293, 21.0299, 21.0008, 21.0010, 21.0011, 21.0012, 21.0013, 21.0015,
21.0020
No Findings of Fact or Conclusions of law are necessary, as the Court dismissed

the State’s Ninth Claim for Relief as to these facilities in its decision dated October 31,

2008.
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Allied Corp. Generator 21.0028

Findings of Fact
1. The State and Shelly agree that Shelly has not submitted a quarterly deviation
reports for the third quarter of calendar year 2005. Stip. 21.0028a, State fof £258
and Shelly fof £ 957.
Conclusions of Law
1. Shelly has failed to file the required deviation report for the third quarter of
calendar year 2005 and that the same constitutes a continuing violation.
2. The Court finds for the State.
THE STATE’S TENTH CLAIM FOR RELIEF
In its Tenth Claim for Relief the State alleges that Shelly failed to submit
quarterly repoﬁs informing Ohio EPA of any deviation from the terms of its operating
permits or informing Ohio EPA that there were no such deviations. The quarterly ieports
are due as follows: first quarter reports, covering January through March of each year are
due April 30 of that year; second quarter reports covering April through June of each year
are due July 31 of that year; third quarter reports covering July through September of
each year are due October 31 of that year; and fourth quarter reports covering October
through December of each year are due January 31 .of the next year
Shelly Materials Plant 63
Findings of Fact
1. Shelly filed a quarterly deviation report for the third quarter of calendar year 2003,
which was due on October 31, 2003, on December 15, 2003. The report was 45

days late. Stip. 63u.
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. Shelly filed a quarterly deviation report for the first quarter of calendar year 2004,
which was due on April 30, 2004, on May 27, 2004. The report was 27 days late.
Stip. 63v.
. Shelly filed a quarterly deviati;)n report for the second ciuarter of ‘calendar year
2004, which was due on July 31, 2004, on August 12, 2004. The report was 12
days late. Stip. 63w.

Conclusions of Law
. Shelly was a combined 84 days late in filing its required quarterly deviation
reports for Plant 63.
. The Court finds fo; the State.
Shelly Materials Plant 91

Findings of Fact

. Shelly filed a quarterly deviation report for the first quarter of calendar year 2003,
which was due on January 31, 2003, on February 20, 2003. The report was 41
days late. Stip. 91x.

Conclusions of Law
. Shelly was 41 days late in filing its required quarterly deviation reports for Plant
91.
. The Court finds for the State.

Shelly Materials Plant 94 (New) and Allied Corp. Plant 16

No Findings of Fact or Conclusions of Law are necessary, as the Court dismissed

the State’s Tenth Claim for Relief as to these facilities in its decision dated October 31,
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STATE’S ELEVENTH CLAIM FOR RELIEF
In its Eleventh Claim for Relief, the State alleges that Shelly failed to submit
semi-annual reporté informing Ohio EPA of any deviations from the terms of its
operating permits or informing Ohio EPA that there were no such deviations. The semi-
annual reports are due as follows: first half reports covering January through June of
each year are dué on July 31 of that year; and second half reports covering July through
December of each year are due on January 31 of the following year.
Allied Corp. Plant 3
No Findings of Fact or Conclusions of Law are necessary, as the Court dismissed
the State’s Ele;venth Claim for Relief as to this facility in its decision dated October 31,
2008. |
Shelly Materials Plant 80
- Findings of Fact
1. Shelly Materials Plant 80 is a portable facility.
2. The semi-annual report for the second half of 2004 was to be filed by January 31,
2005.
3. The State alleges that the report was never filed. State f of £266b.
4. The State’s witness, Kimbra Reinbold testified that she was “not able” to locate
the semi-annual report. Reinbold Tr. 1063.

5. Shelly Materials Plant 95 later became known as Shelly Materials Plant 80. Stip.

80-11b.
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annual reports summarizing the rolling twelve

. Shelly’s witness Beth Mowrey testified that Shelly’s fourth quarter report for
Shelly Materials Plant 95 included the data for the semi-annual report. Mowrey
Tr. 1871.
. Shelly’s fourth quarter report for Shelly Materials Plant 95 was introduced into
evidence as Defendant’s Exhibit PG10 dated January 28, 2005.
. On cross —examination, the State never challenged Ms. Mowrey’s testimony
regarding this issue.

Conclusions of Law

. The State failed to prove that Shelly did not file the semi-annual report for the

second half of 2004.

. The Court finds for Shelly.
STATE’S TWELFTH CLAIM FOR RELIEF

In its Twelfth Claim for Relief, the State alleges that Shelly failed to submit

nitrogen oxides. The annual reports are due on or before April 15 of the following year.

Stoneco, Inc. Generator 21.0021

, Findings of Fact

1. Shelly admits that Stoneco submitted the annual report for 2004 relevant to this

claim for relief on May 17, 2005. The report was 32 days late. Stip. 21.0021d.

2. Shelly admits that Stoneco submitted the annual report for 2006 relevant to this

claim for relief on April 16, 2007. The report was 1 day late. Stip. 21.0021e.

month summation of monthly emissions of
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3. Paragraph 270 of the State’s Complaint alledges that the report was due on April
15, 2006. The Court finds that this date is a typographical error and should read
April 15, 2007, as set forth in its proposed Conclusion of Law 271b.
Conclusions of Law
1. Shelly was a combined 33 days late in filing the required annual report.
2. The Court finds for the State. |
Stoneco, Inc. Generator 21.8795
No Findings of Fact or Conclusions of Law are necessary as the Court dismissed
the State’s Twelfth Claim for Relief as to this facility in its decision dated October 31,
2008.
STATE’S THIRTEENTH CLAIM FOR RELIEF
In its Thirteenth Claim for Relief, tﬂe State alleges that Shelly failed to submit
burner-tuning results within 30 days after the burner tuning was performed. Burning
tuning is important to insure complete combustion of fuels which minimizes emissions.
Shelly Materials Plant 80
Findings of Fact
1. Shelly Materials Plant 80 is a portable facility.
2. In paragraph 274 of its complaint, the State alleges that a burner-tuning test was
due on July 28, 2006.
3. In its proposed Finding of Fact 274a, the State alleges that a burner-test was

conducted on June 28, 2006. To support its position, the State references “State

Ex. 238 and Shelly Answer paragraph 274.”
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_ State Exhibit 238 is not included in the books of Exhibits submitted and updated
by the parties. |
. Volume 7 of 9 Transcript p. 1501 line 9 Exhibits 224 through 240 were offered.
Exhibit 240 was removed. On page 1502 the exhibits admitted were 224,226,
228, 229, 231, 232, 233, 234, 235, 236, 237.
. In its answer Shelly admits that the date the report was submitted was correct as
alleged by the Sfate but does not admit the date the test was conducted.
Conclusions of Law

_ There is no evidence regarding the date the burner-tuning test was conducted.
Therefore, the Court does not have sufﬁcient evidence to conc;iude that the report
regarding the same was not timely filed.
. The Court finds for Shelly.
Stoneco, Inc., Plant 114

Findings of Fact
. Stoneco, Inc., Plant 114 is a portable facility.
. Shelly admits that it did not timely submit three burner-tuning test reports. Shelly -
fof £998. |
. The parties have stipulated to the following regarding the three late burner-tuning

test reports: Stip. 114;. (not 114k as suggested by the State in its Finding of Fact

274b)

Report Submittal Due Date Submitted Date
July 3, 2005 February 6, 2006
October 21, 2005 February 6, 2006
May 27, 2006 June 23, 2006
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Conclusions of Law

1. Shelly did not timely submit burner-tuning test reports.
2. The reports were a total of 372 days Jate. The July 3 report was 218 days late.

The October 21 report was 127 days late. The May 27 report was 27 days late.

3. The Court finds for the State.
STATE’S FOURTEENTH CLAIM FOR RELIEF

The State’s Fourteenth Claim for Relief includes a general allegation that Shelly

failed to comply with the terms or conditions of its PTIs or PTOs. No single violation

can be identified as being unique to this claim.
Shelly Materials Plant 24 Wet Suppression System
Findings of Fact

1. On September 21, 2000, PTI 01-8208 was issued by the Ohio EPA that required

Shelly to install a wet suppression system for its F Sources. The PTI included a

compliance schedule. Final compliance was to be completed by April 2001. Stip.

24uu and Stip. vv.

2. Final compliance of the wet suppression system was achieved by April 2001.
Shelly f of £ 1010, State ¢ of 1 297b and c of 1 297k.
Conclusions of Law
1. Shelly did not violate the terms or conditions of PTI 01-8208 with regard to the
installation of the wet suppression system.
2. The Court fmdé for Shelly.

Shelly Materials Plant 24 Used Oil Records
Findings of Fact
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_ The Ohio EPA issued PTI 01-08322 for Plant 24 on December 16, 2003 that

required Shelly to maintain records of the total quantity of each shipment of

number 2 fuel oil and on-spec used oil received. Stip. 240 and Stip. zz.

. The State alleges that Shelly failed to record the quantities of used oil received on

June 3, 2004 and June 9, 2004.

. In support of its allegation, the State offers the testimony of Todd Scarborough

which is based on State Ex. 688.

_ State’s Ex. 688 is a Notice of Violation that was issued as the result of an

inspection conducted by Ohio EPA Central District Office on September 2 and 3,

2004, at Plants 24, 40, 61-63, 91 and 94.

. Todd Scarborough conducted and/or supervised the inspection.

. Shelly did not produce any evidence to rebut the findings of the inspection, either

after the Notice of Violation was issued or at trial. |
Conclusions of Law

_ A Notice of Violation, unlike a complaint, is more than a charging document. Itis

the result of an inspection during which the subject of the inspection participates

and is given an opportunity to respond.

. Shelly failed to record the quantities of used oil received on June 3, 2004, and June

9,2004.

. The Court finds for the State.

- Shelly Materials Plant 40 Dust Suppressants

Findings of Fact
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. The Ohio EPA issued PTI 01-08196 for Plant 40 on July 1, 2003 that required
Shelly to maintain records of dust-control measures used on unpaved roadways
and parking areas. Stip. 40i, Stip. r and Stip. s.
. The State alleges that Shelly failed to maintain records for dust-control measures
for July, August and September 2003.
. In support of its allegation, the State offers the testimony of Todd Scarborough,
whose testimony is based on State Ex. 688.
_ State’s Ex. 688 is a Notice of Violation that was issued as the result of an
inspection conducted by Ohio EPA Central District Office on September 2 and 3,
2004, at Plants 24, 40, 61463, 91 and 94.
. Todd Scarborough conducted and/or supervised the inspection.
. Shelly was asked at page 7 of the Notice of Violation to “confirm whether or not
water, or an alternate dust suppressant, was applied at Shelly plant 40 during July,
August and September of 2003.” |
. Shelly did not produce any evidence that it responded to the Notice of Violation,
cither after the Notice of Violation was issued or at trial.

Conclusions of Law
. A Notice of Violation, unlike a complaint, is more than a charging document. It is
the result of an inspection during which the subject of the inspection participates
and is given an opportpnity to respond.
. Shelly failed to maintain records that it used dust suppressants on its unpaved
roads or parking areas at Plant 40 during July, August or September 2003.

. The Court finds for the State.
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Shelly Materials Plant 40 Emissions Testing

Findings of Fact
. The Ohio EPA issued PTI 01-08196 for Plant 40 on July 1, 2003, requiring Shelly
to conduct emissions testing within 60 days after achieving the maximum
production but no later than 180 days after initial startup of the emissions unit.
Stip. 40i, and Stip. 40t.
. The State alleges that Shelly failed to conduct emissions testiﬁg as of mid-October
2004.
. In support of its allegation, the State offers the testimony of Todd Scarborough
whose testimony is based on State Ex. 688. |
. State’s Ex. 688 is a Notice of Violation that was issued as thé result of an
inspection conducted by Ohio EPA Central District Office on September 2 and 3,
2004, at Plants 24, 40, 61-63, 91 and 94.
. Todd Scarborough conducted and/or supervised the inspection.
. Shelly admits that the testing was not conducted. Shelly f of £ 1023.
. The States proposed Conclusions of Law 297¢ suggests one day of violation.
. The States proposed Con;:lusions of Law 297k suggests 288 days of violation.
. The States proposed Conclusions of Law 297k suggests a compliance date of
October 4, 2004.

Conclusions of Law
_ A Notice of Violation, unlike a complaint, is more than a charging document. Itis
the result of an inspection during which the subject of the inspection participates

and is given an opportunity to respond.
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. Shelly admits that it failed to conduct the test.

. No evidence was provided as to the time Shelly might have reached its “maximum
_production.”

. The Court finds fhat the test should have been conduct by January 1, 2004, 180
days after the PTI was issued. The Court is using the issuance of the PTI as the
initial startup date.

. Tine Court finds Shelly in compliance as of October 4, 2004.

. The Court finds that Shelly was not in compliance for 288 days.

. The Court finds for the State.

Shelly Materials Plant 40 Used Oil Records

Findings of Fact
_ The Ohio EPA issued PTI 01-08196 for Plant 40 on July 1, 2003, requiring Shelly
to maintain records of the quantity of oil received and the permittee’s or oil
supplier’s analysis of the sulfur content of #2 fuel oil. Stip. 40i and Stip.40u.
. The State alleges that Shelly failed to maintain the records from July 1, 2003, until
September 3, 2004.
.- In support of its allegation the State offers the testimony of Todd Scarborough,
whose testimony is based on State Ex. 688.
_ State’s Ex. 688 is a Notice of Violation that was issued as the result of an
inspection conducted by Ohio EPA Central District Office on September 2 and 3,
2004, at Plants 24, 40, 61-63, 91 and 94.

. Todd Scarborough conducted and/or supervised the inspection.
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6. Shelly did not produce any evidence to rebut the findings of the inspection either
after the Notice of Violation was issued or at trial.
Conclusions of Law
1. A Notice of Violation, unlike a complaint, is more than a charging document. It is
the result of an inspection during which the subject of the inspection participates
and is given an opportunity to respond.
2. The Court finds that Shelly was ouf of compliance for 368 days.

3. The Court finds for the State.

Shelly Materials Plant 61 Speed Limit Sign
Findings of Fact =

1. The parties stipulated that the PTI for Shelly Materials Plant 61 required a 15 mph
speed-limit sign, that a 20-mph speed-limit sign was posted, and that Shelly
corrected the problem. Stip. 61c, Stip. 61d, Stip. 61e and Stip. 61£.

2. No specific evidence was provided as to the duration of the violation.

Conclusions of Law

1. The Court accepts the State’s proposed conclusion of law 297g and 297k that the

violation was for 1 day. |

2. The Court finds for the State.

Shelly Materials Plant 61 Road Sweeping

No findings of fact or conclusions of law were proposed by the State for this

allegation. The Court finds for Shelly. ‘
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Middleport Terminal Emissions Control

Findings of Fact

1. Shelly operated the Middleport Terminal which is a bulk liquid asphalt cement
storage facility in Callia County, Ohio.

2. On January 21, 1999, the Ohio EPA issued a PTI for a liquid-asphalt cement-
storage tank (T006), requiring the tank to be equipped with a charcoal filter. Stip.
MTId and Stip. MTIf.

3. On October 20, 1999, the Ohio EPA is§ued a PTI for a liquid-asphalt cement-
st_ofage tank (T007) requiring the tank to be equipped with a charcoal filter. Stip.
MTle and Stip. MTIg.

4. Shelly did not install a charcoal filter on emissions units TOO6' and T007. Stip.
MTIh.

5. On September 15, 2005, Shelly installed a vapor recovery system for emissions
unit T006, TO07. Stip. MTIi.

6. Although not a charcoal filter, the Ohio EPA acéepted the system as placing
Shelly in compliance. State ¢ of1297h and ¢ of1297k.

Conclusions of Law

1. Shelly was in violation of its PTI for its Middleport Terminal units T006 and T007
for not having a required emissions-control system for 2,157 days.

2. The Court finds for the State.

STATE’S FIFTEENTH CLAIM FOR RELIEF
Ohio Administrative Code requires the Ohio EPA to be notified if a source breaks

down so as to cause the emission of air contaminants. In its Fifteenth Claim for Relief,
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the State claims that Shelly failed to notify Ohio EPA of a breakdown at Shelly Materials
Plant 62 and Shelly Materials Plant 91.
Shelly Materials Plant 62
Fin&ings of Fact

1. The bag house at Shelly Materials Plant 62 malfunctioned, causing the emission of
air contaminants on June 5 and June 6, 2006.

2. Ohio EPA employees were on-site and observed and discussed the emissions with
Shelly employees. N

3. PTI 01-08567 requires that the malfunction of any emissions unit be reported to
the appropriate Ohio EPA District Office or local qir agency in accordance with
0.A.C. 3745-15-06(B).

4. Todd Scarborough was an on-site Ohio EPA employee who observed the
emissions. |

5. Todd Scarborough is with the Central District Office that is responsible for Plant
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